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CURRENT EVENTS. 





THE SIXTEENTH AMENDMENT.—We have re- 
ceived a weekly newspaper, from Buffalo, 
bearing the above title. It bears, displayed 
on a scroll, in its title the following legend: 

“Section 1. Neither distilled or fermented li- 
quors shall be made, imported, transported, sold 
or used for drinking purposes within the United 
States or any place subject to their jurisdiction. 

“Section 2. Congress shall have power to en- 
force this article by appropriate legislation.” 

We suggest a constitutional amendment 
obliging the reformers who cannot write 
grammatical English to undergo a system of 
compulsory education. The above ‘‘amend- 
ment,’’ with its ungrammatical ‘‘or’’ follow- 
ing its ‘‘neither,’’ may embody a great moral 
idea, but, as an intellectual conception, it 
does not rise to a very great height of 
grandeur. 





A Post-GrapvuaTe Law ScHooLt.—A move- 
ment is talked of to make the law school of 
Columbia College what is called a post-grad- 
ute law school, which means that no one is to 
get its degree of Bachelor of Laws unless he 
has already taken some literary degree from 
some college or unjversity. Unfortunates, 
who have not the happy experience of pos- 
sessing a literary degree from an American 
college and of knowing how very little one 
can know and at the same time possess such 
a trophy, are not to be allowed Columbia’s 
degree of Bachelor of Laws, but will only re- 
ceive a ‘‘certificate’’ that they have taken the 
usual course of legal study at Columbia. 
There is more silly dudism in many American 
colleges than the outside world has any idea 
of; but there is not enough of it in Columbia 
to make this foolish experiment. If Colum- 
bia wants to enhance the value of its degree 
of Bachelor of Laws, let her begin by in- 
creasing her course of legal study from two 
years, which it now is, to three years, which 
it is in the Yale Law School, the Boston Uni- 
Vol. 20—No. 16. 





versity Law School, and the Harvard Law 


‘School. This might diminish the so-called 


prosperity of the Columbia School, that is, 

it might diminish the amount of money that 
some one can make by running the school, 

but it would be a gain to the legal profession. 

Columbia has this year 220 graduates in her 
law department; Yale has about 75. It is 
plain that a student who really desires 
to acquire a good course of training in. 
the law, will find the Yale school preferable 

to the Columbia school, because he will find 

that the corps of instructors will, other things 
being equal, find more time to devote to each 
student where there are but 75 than where 

there are 220. We are glad to know that the 

New York Court of Appeals, not long ago, . 
amended its rules so as to compel graduates 
of the law schools to submit to the same ex- 
aminations, for admittance to the bar, which 
are required of those who have studied in of- 
fices. 





Every Man His Own Lawyer.—The Eng- 
lish courts seem at present to be suffering 
from the nuisance of clients appearing to 
conduct their cases in proper person. Of 
course this right is accorded to every man by 
the principles of the English Common Law. 
It is sometimes, though rarely, resorted to in 
America. We remember reading a case in 
the reports of the Supreme Court of Tennes- 
see, where one of the parties to the suit was 
a doctor. The report recites that Dr. 
argued his cause in proper person. He lost 
it, though he would, without doubt, have won 
it if it had been a good cause inlaw. We 
understand that it often happens in the As- 
sizes in England that prisoners are tried 





‘ without the aid of counsel to defend them. 


On the trial of several prisoners for piracy 
before Lord Abinger in 1844, they being 
without counsel, one of the jurymen inquired 
of the judge why in sueha serious case the 
prisoners were undefended, at the same time 
offering to bear the expense, if any learned 
gentleman in court would undertake the case. 


. Lord Abinger answered that if the prisoners 


had applied for counsel before the trial com- 
menced, counsel would have been assigned 
them; but he did not think any gentleman 
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of the bar could now accept the offer of the 
juryman as it was impossible for one retained 
in the middle of a case to do justice to it. 
Queen v. McGregor, 1 Cox. 346. The pris- 
oners were convicted. This instance illustrates 
the spirit of fair play which is so distinguishing 
a characteristic of Englishmen. Lord Cole- 
ridge, in several trials over which he has pre- 
sided, appears to have been vexed and bad- 

‘ gered by litigants of a notorious character, 
appearing to conduct their causes in person. 
The case of the notorious Mrs. Weldon,! is 
‘an instance of this. The attempt of an igno- 
rant and conceited litigant to conduct his own 
cause, has the effect of turning a court of 
justice into a circus. The practice seems 
lately to have invaded the English Chancery 
Division, and accordingly we are pained to 
learn from the Solicitor’s Journal, that when 
Mr. Justice Field commenced his sittings as 
an additional judge of the Chancery Division, 
he had the misfortune, in the very first case, 
to have before him a plaintiff in person. The 
growing frequency of the appearing of liti- 
gants in propria persona, seems to emphasize 
a fact of which there are many other evi- 
dences, viz: The decline of the legal profes- 
sion in public opinion. Nevertheless it re- 
mains as true to-day as it ever was, that the 
man who pleads his own cause has a fool for 
a client. 








NOTES OF RECENT DECISIONS. 





Provine Contents or Lost Witt—Surri- 
CIENCY OF THE Evipence.—In a case before 
the Supreme Judicial Court of Massachusetts, 
it was said by Wilde, J.: ‘‘To authorize the 
probate of a lost will by parol proof of its 


contents depending on the recollection of wit-. 


nesses, the evidence must be strong, positive 
and free from all doubt. Courts are bound 
to consider such evidence with great caution, 
and they cannot act upon probabilities.’’? 
‘This strictness’’ say the Supreme Court of 
Connecticut, ‘‘is requisite, in order that 
courts may be sure that they are giving ef- 
fect to the will of the deceased and not mak- 
ing a will for him.’”’* Quoting this language 
118 Am. Law Rev. p. 1042. 


2 Davis v. Sigourney, 8 Met. 486. 
3 Matter of Johnson’s Will, 40 Conn. 589. 





as embodying the correct rule upon the sub- 
ject, the Supreme Court of California find 
that testimony, of which the following is a 
fair sample, is insufficient to establish the 
contents of a will alleged to have been fraud- 
ulently destroyed : 

‘‘The first witness examined as to the con- 
tents of the alleged destroyed will was J. E. 
Brown, who testified as follows: ‘The first 
thing was that she wanted Jessie Kidder to 
have one thousand five hundred dollars. I 
wrote it down; the next she wanted to give 
one of her sons five dollars. I don’t recol- 
lect his name. It was not Ira. I wrote down 
that bequest. She wanted one of her daugh- 
ters, living in Oregon or Sacramento, I forget 
which, to have one thousand dollars. I wrote 
that. One more daughter she wanted to give 
five hundred dollars; where she lived I don’t 
recollect. I wrote that.’ The next witness 
testifying to the contents of the will was Mrs. 
S. J. Towle, who testified to a bequest therein 
of five hundred dollars to a son living in Oregon. 
The witness on being requested a second time 
to state the contents of the will, ommitted this 
bequest. * * * ‘My impression is that 
the one in Oregon (the daughter in Oregon) 
was to have the one thousand dollars, but I 
would not be positive now; that has been my 
impression at least ever since the last trial.’ 
Further on in her testimony this witness 
speaks for the first time of a reservation in 
the will of five hundred dollars for funeral 
expenses.’”’ 4 





MonicrpaL Corporations — LIABILITY OF 
FOR DaMaGEs TO PRIVATE PRopERTY CAusED 
By Pustic Worxs.—The Supreme Court of 
California has lately re-affirmed the doctrine 
of the common law that a municipal corpora- 
tion is not answerable in damages to an 
owner of private property for an injury to 
such property which may take place through 
the construction without negligence of some 
public work authorized by law.® At the same 
time the court held that a constitutional pro- 
vision that ‘‘private property shall not be 
taken or damaged for public use without just 
compensation having been first made or paid 


* 4 Estate of Kidder, 5 W. C. Rep. 755. 


5 Reardon v. San Francisco, 5 W. C. Rep. 758. 
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into court for the owner,’’ operates to give 
the owner a right of action for such damages ; 
and this, although during the progress of the 
work he made no effort to protect his proper- 
ty from the injury which happened to it. 
The decision is important from the fact that 
in Missouri and in recent constitutions in 
several of the States, the same constitutional 
provision is found. The provision, as it 
formerly stood in many of the State consti- 
tutions, ran merely to the effect that private 
property shaJl not be taken for public use 
without just compensation. The importance 
of the California decision lies in the broad 
meaning which it gives to the additional 
words ‘‘or damages.’’ A narrow construc- 
tion of these words would make them mean 
something like this: That the land owner 
might proceed in some statutory mode to have 
his damages assessed upon the happening of 
such an injury, provided the legislature 
should supplement the constitutional provi- 
sion by a statute allowing such an assess- 
ment. This decision, it will be perceived, 
makes the constitutional provision self-en- 
forcing, as indeed every similar constitutional 
provision must, on the plainest grounds, be 
held to be; for these provisions are found in 


all our American constitutions in the chapter 


known as the Bill of Rights; and it is a well 
settled rule of constitutional interpretation 
that the Bill of Rights operates to except cer- 
tain things out of the ordinary powers of 
government. Where the Bill of Rights makes 
such an exception, no legislative act or mun- 
icipal ordinance can make the doing of any- 
thing lawful which is thus excepted. 

The California decision is to be noted also 
for its implicit assent to the common law rule 
under which a property-owner cannot recover 
damages to his proporty which happen 
through the constructing without negligence 
of a public work authorized by law. This 
doctrine is of a piece with several other fund- 
amentally cruel and unjust maxims of the 
common law, such as the maxim that the king 
can do no wrong, that no statute of limita- 
tions runs against the king, that aches cannot 
be imputed to the king, and that no action 
lies against the king. In other words the 
king, in his sovereign character representing 
and being the State, can destroy the individ- 
ual without the latter having any redress 





whatever. Another branch of the same doc- 
trine is found in the idea of the omnipotence 
of Parliament. A law enacted by Parliament, 
however cruel, unjust or destructive of indi- 
vidual rights, cannot be questioned. There- 
fore, if Parliament passed an act which au- 
thorized the constructing of a public work, 
the doing of which necessarily destroyed or 
damaged the property of an individual, such 
individual could have no redress, unless the 
Act of Parliament had graciously pointed out 
some mode of assessing his damages. His 
only comfort consisted in singing ‘‘Rule Brit- 
annia,’’ and ‘‘God save the King,’’ while he ex- 
patiated upon Magna Charta and the liberty of 
the subject. The remarkable thing con- 
nected with this infamous doctrine is that it 
was not found in the ancient common law. 
In fact, it is less than a hundred years old. 
It was first formulated by the narrow and un- 
bending technicality of Lord Kenyon, in the 
case of the British Cast Plate Manufacturing 
Co. v. Meredith,® and was followed in Sutton 
v. Clarke,’ and in Boulton v. Crowther; § 
and, although these decisions were rendered 
subsequently to the American Revolution, 
and hence were in no sense binding upon the 
American courts as authority, and although 
they were entirely opposed to the principles 
of freedom and justice upon which our Amer- 
ican governments were founded, many Amer- 
ican courts immediately began to re-iterate, 
with parrot-like servility ,the infamous doctrine 
there laid down, and they have kept it up to 
this day, beginning with such cases as Green 
v. Reading,® and Callender vy. Marsh,’ and 
ending with a decision which casts discredit 
upon the National court of last resort." The 
history of American decisions upon this sub- 
ject shows how little is to be expected in be- 
half of justice from the judicial tribunals, and 
how prone those tribunals are to follow with 
unthinking blindness and with an insensibility 
to justice, those narrow and unbending rules 
which have been formulated by the so-called 
sages of the law at former periods and under 
different circumstances. 


64T. R. 794. anno 1792. 

76 Taunt. 28, anno 1815. 

82 Barn & Cres. 703, anno 1824. 

99 Watts, 382. 

10 1 Pick. 418. 

ll Transportation Co. v. Chicago, 99 U. 8. 635. 











304 


THE CENTRAL LAW JOURNAL. 


| No. 16. 








THE PRESENT LAW OF PAYMENT FOR 
GOODS. 





1. Demand of Price—Whether the payment 
of the price of goods sold is to be made ab- 
solutely in cash or conditionally in ne- 
gotiable instruments, the buyer is bound to 
pay assoon as the contract is made, if the 
vendor is ready to deliver the goods;! but 
where credit is given, the buyer is entitled to 
immediate possession without payment.’ If, 
however, the terms of payment leave a choice 
to the buyer, as is often the case in England, 
and are ‘‘cash, less discount ata fixed date, 
with option of bill,’’ the seller can sue for 
goods sold and delivered immediately on the 
buyer’s refusal to accept at the date fixed ; but 
if, on the other hand, the sale be by ‘‘bill, with 
option of cash less discount,’’ the seller can- 
not bring such action until the bill drawn by 
him is due, although there has been a refusal 
to accept the goods.® Itis the rule of the 
common law that the buyer delays payment 
until demand at his own risk ;* hence where 
no time is given, the buyer should at once 
make payment when the sale is complete and 
the goods ready for delivery, without waiting 
for a demand, and, if he fails to do so, he is 
liable to a suit for the price ; ° but acceptance 
of payment without objecting that it is not 
seasonably made will be a waiver of that ob- 
jection. And a tender of the price is not too 
late after a writhas been applied for, if it is 
not yet actually issued ;’ though a tender af- 
ter suit brought must include costs.$ Nor 


1 See 2Schoul. Pers. Prop.|(2d. ed.) §411; Benj. Sales 
(Corbin’s ed.), § 1054; Id. Bennett’s 3d Am. ed., § 706. 

2 Leonard v. Davis, 1 Black, 476, 483. 

3 Anderson v. Carlisle Horse Clothing Co., 21 L. T. 
(N. S.) 760,explaining Mussen v. Price, 4 East, 147, and 
Rugg v. Weir, 16 C. B. (N.S.) 471. But in the latter 
ease the seller may bring a special action against the 
buyer for non-acceptance of the bill. Ibid. 

4Davis Sewing Machine Co. v. McGinnis, 45 Iowa, 
538; Thomas v. Mallory, 6 Up. Can. Q. B.521; Wilcox 
y. Pillow, 28 Up. Can. Com. PI. 100. 

51 Wms. Saunders, 33, note (2); Benj. Sales (Cor- 
bin’s ed), § 1055; Id. Bennett’s 3d Am.ed., § 707; Brandon 
Manuf. Co. v. Morse, 45 Vt. 322; Sanders v. Norton, 4 
T. B. Mon. 464; Smith v. Foster, 5 Oreg. 44; Davis, ete. 
Co. v. McGinnis, 45 Iowa. 538; King v. Finch, 60 Ind. 
420; Bishop v. Woodruff, 3 N. J. L. 111, 519; Maddock 
v. Stack, 4 Up. Can. Q. B. 118. ; 

6 Adams v. Helm, 55 Mo. 468. 

7 Briggs v. Culverley, 8 Term Rep. 629. 

8 Eaton v. Wells, 22 Hun, 123; Wright v. Behrens, 39 
N. J. L. 418. Contra, when no knowledge of suit. 
Haskell v. Brewer, 11 Me. 258. See Corbin’s Benj. 
Sales, § 1056, note 3. 





does it affect the obligation to pay the price 
as agreed, that the goods have been destroyed 
before delivery, provided the title has passed,° 
or the buyer has agreed to assume the risk of 
delivery.” 

2. Reasonable Time.—When, however, pro- 
vision is made that the price shall be payable 
only after some formal demand or notice, the 
buyer should be allowed a reasonable time, 
both for getting his notice and for complying 
with it ; ' and even a promise to pay ‘‘immedi- 
ately on demand,’’ cannot be construed so as 
to deprive the debtor of an opportunity to get 
the money which he may have in bank or near 
at hand; nor, in the still more extreme in- 
stance where payment was to be made 
‘immediately on demand and without delay 
on any pretense whatever,’’ could there be 
default on the part of the buyer if reasonable 
time was not given for the notice left (pur- 
suant to the terms of the contract) at his place 
of business in his absence, to reach him.” 
So a notice left at noon to make payment in 
half an hour, is not reasonable where pay- 
ment was to be made in ten years, or at such 
earlier day or time as should be appointed by 
notice ; * and where no time for delivery had 
been previonsly fixed, and delivery was ten- 
dered at a late hour on Saturday, it was 
held that the buyer was entitled to pay on 
Monday.” 

3. Cash Sales.—Where there is nothing in 
the contract to the contrary, payment in cash 
as soon as the bargain is struck is the rule, 
and, as already stated, the buyer ought not to 
wait until a demand is made upon him for the 
price ;” for, as it is his duty to fetch the goods 
from the seller’s premises within a reasonable 
time, so ought he, at the same time, to offer 


9 Rugg v. Minett, 11 East, 210; 1 Chitty Cont., 11th 
Am. ed. 1191 note (q). 

10 Castle v. Playford, L. R. 5 Exch. 165; Martineau v. 
Kitching, L. R. 7 Q. B. 436. See Benj. Sales, Bennett’s 
3d Am. ed., §§ 322, 328, 329, 708; also Phillips v. Moor, 
71 Me. 78; 54 Wis. 389. 

ll 2 Schoul. Pers. Prop., 2d ed. § 412; Brightly v. Nor- 
ton, 3 B. & S. 305; Massey v. Sladen, L. R. 4 Exch. 13° 

122 Toms v. Wilson, 4 B. & S. 442, 445; 32 L. J- Q. B. 
33, 382. 

13 Massey v. Sladen, L. R. 4 Exch. 13. 

14 Brightly v. Norton, 3 B. & S. 305; 32 L. J.«Q. B. 38. 

15 Bass v. White, 65 N. Y. 565. See for foregoing il- 
lustrations, Benj. Sales; Id., Bennett’s 3d Am. ed. § 709; 
Corbin’s ed. §§ 1057, 1058. 

16 Story Sales, § 403;2Schoul. Pers. Prop., § 235; Mar- 
tineau v. Kitching, L. R. 7 Q. B. 436. 

17 See note 5, supra. 
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that payment without which he would have no 
right to remove them.’* And even if the sel- 
ler has bound himself to make delivery upon 
the undertaking that no title sha‘l vest in the 
buyer until the thing sold is paid for, a cash 
payment will, according to the universal pre- 
sumption, be exacted from the buyer concur- 
rent with delivery; ' and payment and deliv- 
ery being in the nature of mutual conditions, 
precedent or concurrent, the tender of the 
goods after the manner agreed upon serves it- 
self as a demand of their price.” 

4. Transmission of Price.—With regard to 
the transmission of the price, if made in the 
manner directed by the vendor or creditor it 
is at his risk;*! and the buyer will be dis- 
charged if the money be sent by post pursu- 
ant to the seller’s request, even though it 
never reach the hands of the vendor but is lost 
or stolen on the way; though delivery of a 
letter, enclosing remittances, to a bellman or 
postman in the street, is insufficent ; * and if 
money is sent by mail without the creditor’s 
express or implied order, it is at the risk of the 
debtor. But an objection to money orders to 
be remitted, as not complying with directions 


to include costs, may be waived -by keeping 


the banker’s bill sent; ~ and a payment by a 
credit at the banker’s where both parties kept 
an account, might be good, although the letter 
notifying the creditor did not reach him until 
after the bank had failed, and the debtor had 
already overdrawn his account there.” 

5. Time of Payment.—Where the contract 
fixes no time of payment, the seller agreeing 
to deliver for a certain price, the buyer should 


18 2 Schoul. Pers. Prop., 2d ed. §§ 384, 403, 412. 

129 Farlow vy. Ellis, 15 Gray, 29; Hammett v. Linne- 
man, 48 N. Y. 399; Brehen vy. O’Donnell, 34 N. J. L. 
408; Metz v. Albrecht, 52 Ill. 491; Cassell v. Backrack, 
42 Miss. 56; Goldsmith v. Bryant, 26 Wis. 34. 

20 2 Schoul. Pers. Prop., 2d ed. §§ 292, 412. 

21 Wakefield v. Lithgow, 3 Mass. 249; Morgan v. 
Richardson, 13 Allen, 410. See Gurney vy. Howe, 9 
Gray, 404. 

2 Warwick v. Noakes, Peake, 68, 98. 

23 Hawkins v. Rutt, Peake, 168, 248. And see Wil- 
liams vy. Carpenter, 36 Ala. 9. 

24 Crane v. Pratt, 12 Gray, 348, 349; Gurney v. Howe, 
9 Id. 404, 408; First Nat. Bank v. McManigh, 69 Pa. St. 
196; Gordon v. Strange, 1 Ex. 477. See Benj. Sales 
(Corbin’s ed.), § 1060. 

% Caine v. Coulson, 1 H. & C. 764; 32 L. J. Ex. 97. 
And see Hardman v. Bellhouse, 9 M. & W. 596. Com- 
pare, as to return of paper, Gordon y. Strange,1 Ex. 
477. 

% Eyles v. Ellis, 4 Bing. 112. 
Sales (3d Am. ed.), § 710. 


See Bennett’s Benj. 





be prepared to pay on demand at the time of 
delivery ;* but the buyer is not bound to pay 
or tender payment before a stipulated and 
detailed statement of the measurement is fur- 
nished, when that is the basis of payment ;* 
though when the buyer himself with the sel- 
ler’s consent fixes a time to call for the se- 
lection and delivery of the chattels, he should 
not come for them at that date without being 
prepared to pay cash in full, as otherwise his 
later tender of the price may be refused.” 
An entire contract, though involving part de- 
liveries,.does not oblige the buyer to make 
payment until the seller has delivered or ten- 
dered the entire quantity, provided the buyer 
has taken care not to so finally accept goods 
tendered in part performance as to bind him- 
self for a corresponding price; nor cana 
buyer, by offering part payment under an 
entire contract, claim an equivalent portion of 
the goods, though they happen to be divisi- 
ble ;*! but where that which at first glance 
might be mistaken for an entire contract is 
found to be, as is frequently the case, an ag- 
gregate of separate bargains, such with its 
attendant liabilities,” the buyer is bound to 
punctual payment for each lot;* and it is 
even held that the seller thus entitled to his 
pay for each delivery does not waive his right, 
but may treat the contract as broken by a 
single failure to make payment upon tender 
of delivery, although he has repeatedly deliv- 
ered loads without payment, and has given 
the buyer no notice of his intention to insist 
upon the terms of the bargain.* 

6. Medium and Mode of Payment.—Special 
modes of payment, other than in cash, are 
frequently allowed, as in cross-sales, where 
goods are given for goods, but, unlike an ex- 
change, the consideration is reduced to a pe- 
cuniary standard ;* or the price may be pay- 
able partly in other chattels and partly in 


27 Beauchamp v. Archer, 58 Cal. 431. 

23 Lowry Vv. Barelli, 21 Ohio St. 324. 

2 Brandon Manuf. Co. v. Morse, 48 Vt. 322. 
Schoul. Pers. Prop. (2d ed), § 413. 

3 Oxendale v. Wetherell, 9 B. & C. 386. 

31 Story Sales, § 403. 

See Couston v. Chapman, L. R.2 8S. c. App. 250; 
Veerkamp v. Hurlburd Co., 58 Cal. 229. 

33 2 Schoul. Pers. Prop. (2d ed.), § 414, whence this 
paragraph taken. 

% Gardner v. Clark, 31 N. Y. 399. 

%2 Schoul. Pers. Prop. (2d ed.), § 211; Herrick y. 
Carter, 56 Barb. 41; Numastin v. Am. Telegraph Co., 
20 Wall. 20. 


See z 








306 


THE CENTRAL LAW JOURNAL. 








money ; * but where the buyer has an option 
to pay before a certain day, in goods or other 
property, it must be exercised before the ex- 
piration of the time limited.” Sometimes a 
buyer may agree as part payment to assume 
certain debts of the seller;* and an agreed 
set-off on a stated account may be equivalent 
to an actual cash payment of the price,” 
though it is otherwise of an account current 
without any such agreement.” Payment may 
be made in whatever circulates as money, or 
in an ordinary check," provided it is not dis- 
honored.” But when a bill or note is given, 
whether that of the buyer, indorsed or un- 
indorsed, secured or unsecured, or that of a 
third person, there is no cash settlement of 
the price, but the instrument stands either as 


a postponement of payment, or as its ac- 
cepted substitute.” 


3% Cummings v. Dudley, 60 Cal. 383. 

87 Lent v. Paddelford, 10 Mass. 230, 239; Roberts v. 
Beatty, 2 Pa. 63; Church y. Feterow, Id. 301; Fleming 
v. Potter, 7 Watts, 380; Grieve v. Annin, 6 N. J. L. 463; 
Davis Sewing Machine Co." v. McGinnis, 45 Iowa, 538, 
540; Stone v. Nichols, 43 Mich. 16. See Corbin’s Benja- 
min,§ 1060, note 5, citing foregoing authorities. 

38 Loustiby v. Keeley, 11 Fed. Rep. 578, as stated 2 
Schoul. Pers. Prop. (2ded.) § 416, note 3. But he cannot 
refuse to pay except by credit on the debt. Wabash 
Elevator Co. v. Bank of Toledo, 23 Ohio St. 311, 319; 
and see Allen y. Hartfield, 76 Ill. 358. 

8 Livingstone v. Whiting, 15 Q. B. 722; 19 L. J. Q. B. 
528; Owins v. Denton,1 Cr. M. & R. 711; Sturdy v. 
Arnand, 3 Term. Rep. 599; Sutton v. Page, 3 C. B. 204; 
Callendar v. Howard, 10 Id. 290; McKellar v. Wallace, 
8 Moo. P. C. 378; Ashby v. James, 11 M. & W. 542; 
Scholey v. Walton, 12 Id. 510; Smith v. Page, 15 Id. 
683; Worthington v. Grimsditch, 7 Q. B. 479; Clark v. 
Alexander, 8 Scott, N. R. 147. Compare Strong v. 
Kennedy, 40 Mich. 327. 

# Cotton v. Partridge, 4M. & G. 271; and see Benj. 
Sales (Corbin’s ed.), §§ 192-194; 1062. 

41 1 Schoul. Pers. Prop. (2d ed.) § 367; 2 Id. §§ 418, 420; 
and see Bass vy. White, 65 N. Y. 565; Beauchamp vy. 
Archer, 58 Cal. 481; Blair v. Wilson, 28 Gratt. 165. 

# Hall vy. Barber, 13 N. Y. 566; Bradford vy. Fox, 38 
Id. 289; Bliss v. Shwarts, 65 Id. 444, 450; Thompson v. 
Bank, 82 Id. 1; Hunter v. Wetsell, 84 Id. 549; Sweet v. 
Titus, 67 Barb. 327; Syracuse, etc. R. Co. v. Collins, 1 
Abb. N. C. 47, 49; Turner yv. Bank of Fox Lake, 4 Abb. 
App. Dec. 434; McIntyre v. Kennedy, 29 Pa. St. 448, 455; 
Freeholders of Middlesex v. Thomas, 23 N. J. Eq. 39; 
Kuhl v. Jersey City, 23 Id. 84; Heartt v. Rhodes, 66 
Til. 351; Warriner v. People, 74 Id. 346; Kermeyer v. 
Newby, 14 Kans. 164; Mordis v. Kennedy, 23 Id. 408; 
De Yampert vy. Brown, 28 Ark. 166; Phillips v. Bul- 
lard, 58 Ga. 256. See Corbin’s Benjamin, § 1083, 
note 19. As to effect of delay in presentment, see 
Hodgson vy. Barrett, 33 Ohio St. 63; Smith vy. Miller, 43 
N. Y. 171; Jones v. Heiliger, 36 Wis. 149. 

4 1 Schoul. Pers. Prop. (2d ed.) § 369; 21d. § 418; Cary 
v. Bancroft, 14 Pick. 315; Ward v. Smith, 7 Wall. 447. 
For full discussion of question whether such payment 
is absolute or conditional, see 2 Danie] Neg. Instr. §§ 
1260-1265; Benj. Sales (Corbin’s ed.), § 1081, note 17. 
Generally, compare Eby v. Hoopes, 13 Cent. L. J. 276. 





7. Tender.—Where no special mode of 
payment is agreed on, it is the buyer’s duty 
to make actual payment is cash, or a tender 
of payment, which is equally a discharge and 
satisfaction of his obligation; * yeta tender 
is sufficient only when the buyer produces 
and offers to the vendor an amount of money 


equal to the price of the goods.” But the 


actual production of the money may be dis- 
pensed with by the vendor ; “ though rigorous 
proof of such waiver is required ; “ and a mere 
offer to pay is not a tender, where it is does 
not appear that the party had the money 
ready.* The actual production of the money 
is, however, excused if it is prevented by a 
declaration on the part of the creditor that he 
will not or cannot receive it; or by any 
contrivance or evasion of the party to whom 
the money is to be paid; and the debtor 
need not go out of the State where the debt 
was incurred to make tender. Nor need 
the party making a tender count out the mon- 
ey, if it be ready for the creditor’s inspection 


4 On this subject, see 3 Greenl. Ev., tit. Tender; 
Bennett’s Benjamin (3d. Am. ed.), §§ 712-728; Id. Cor- 
bin’s ed., §§ 1063-1080. 

4 See Sargent v. Graham, 5 N. H. 440; Matheson v. 
Kelly, 24 Up. Can. Com. PI. 598. 

4 See Sargent v. Graham, 5 N. H. 440, 441; Guthman 
v. Kean, 8 Neb. 502, 507. 

47 See 2 Chitty Contr. (11th Am. Ed.) 1191, and note 
(4); Dickinson vy. Shee, 4 Esp. 68; Knight v. Ab- 
bott, 30 Vt. 577; Leatherdale v. Sweepstone,3C. & P. 
342; Thomas vy. Evans, 10 East. 101; Finch vy. Brook, 1 
Bing. N. C. 253 (but see Maber v. Maber, L. R. 2 Ex. 
153; and compare Ashburn y. Poulter, 35 Conn. 553); 
Lockyer vy. Jones, Peake, 239, note; Dunham vy. Jack- 
son, 6 Wend. 22. For words or conduct of the creditor 
held sufticient to dispense with the production of the 
money, see Douglass vy. Patrick, 3 Term Rep. 683; 
Read v. Goldring, 2 M. & 8. 86; Alexander v. Brown, 1 
C. & P. 288; Harding v. Davis, 2 C. & P. 77 (and com- 
pare Jones vy. Cliff, 1 C. & M. 540; |Ex parte Dunks, 2 
DeG. M. & G. 936; 22 L. J. Bank. 73; Jackson y. Jacob, 
3 Bing. N. C. 869. 

#8 Breed v. Hurd, 6 Pick. 356; Sargent v. Graham, 5 
N. H. 440; Fuller vy. Little, 7 Id. 535; Brown vy. Gil- 
more, 8 Greenl. 107; Cashman v. Martin, 50 How. Pr. 
337; Bakeman v. Pooler, 15 Wend. 637; Sheredine v. 
Gaul, 2 Dall. 190; Potts v. Plaisted, 30 Mich. 149; Har- 
mon v. Magee, 57 Miss. 410, 417. 

492 Greenl. Ev. § 603; Barker v. Parkerhorn, 2 Wash. 
C. C. 142; Blight v. Ashley, Peters C. C. 15; Parker v. 
Perkins, 8 Cush. 318; Marie vy. Garrison, 45 N. Y. Su- 
perior Ct. 157. 

5% Sands vy. Lyon, 18 Vt. 18; Gilmore v. Holt, 4 Pick. 
258, 264; Borden v. Borden, 5 Mass. 67, 74; Tasker v 
Bartlett, 5 Cush. 359; Southworth v. Smith, 7 Id. 391, 
393; Hazard v. Loring, 10 Id. 267; Thorne v. Mosher, 5 
C. E. Green, 257. 

51 Tasker v. Bartlett, 5 Cush. 359; Smith v. Smith, 25 
Wend. 405; s. C., 2 Hill, 351; Allshouse v. Ramsey, 6 
Whart. 331; Gill v. Bradley, 21 Minn. 15, 20. 
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and estimation.*” The tender must, at com- 
mon law, be made in current coin of the 
realm,” or in foreign money legally made 
current by proclamation; * but the medium 
which constitutes a legal tender is generally 
settled by statute ; © and a waiver of produc- 
tion is more readily inferred where the tender 
is made in a currency different from that re- 
quired by law.® Bank-bills cannot, however, 
he tendered as cash,” even to the bank which 
issues them ;* but they will be considered a 
good tender unless objection is made to them 
on that account, where they are generally 
current and accepted at par in business trans- 
actions at the place where they are offered ; 60 
though where the creditor rejects the tender, 
without knowledge that the money offered is 
not legal tender, he cannot be considered to 
have waived that objection.“ A tender of 
more than is due is a good tender,” but not 
if accompanied by a demand for change to 


2 Breed v. Hurd, 6 Pick. 356; Wheeler v. Knaggs, 8 
Ohio, 169; Behaly v. Hatch, Walker (Miss.) 369; Ishe- 
wood v. Whitmore, 11 M. & W. 347; Milburn v. Mil- 
burn, 4 Up. Can. Q. B. 179. 

53 Wade’s Case, 5 Rep. 114a. 

54 Bac. Abs. Tender, B. 2; Wade’s Case,5 Rep. 114; 
Case of Mixed Moneys, Davies, 18. 

55 On Legal Tender Acts in this country, see Legal 
Tender Cases, 12 Wall. 457, overruling Hepburn v. 
‘Griswold, 8 Wall. 457; also Dooley vy. Smith, 13 Wall. 
604; Maryland y. R. R. Co., 22 Id. 105; Lovejoy v. Stew- 
art, 23 Minn. 94; Longworth v. Mitchell, 26 Ohio St. 
834; and recent decision of U. 8S. Sup. Ct. in Juillard 
vy. Greenman, March, 1884, criticised in preface to sec- 
ond edition of Vol. 2 of Schoul. Pers. Property. 

56 See Polglass v. Oliver, 2Cr. & J. 15; also Jones v. 
Arthur, 8 Dowl. P. C. 442; Caine vy. Coulton, 1 H. & C. 
764; 32 L. J. Ex. 97. 

57 Coxe v. State Bank,3 Halst. 72; Donaldson v. Ben- 
ton, 4 Dev. & Bat. 485; Moody v. Mahurim, 4 N.H. 296. 

58 Hollowell ete. Bank v. Howard, 13 Mass. 235; Coxe 
v. State Bank, 3 Halst. 72. 

59 Snow v. Perry, 9 Pick. 542; Warren v. Mains, 7 
Johns. 476; Bank of U. 8S. v. Bank of Georgia, 10 Wheat. 
-333; Williams vy. Rover, 7 Mo. 556; Cockrill v. Fitzpat- 
rick, 9 Id. 688; Noe v. Hodges, 3 Humph. 162; Ball v. 
Stanley, 5 Yerg. 199; Towson v. Havre de Grace Bank, 
6 Harr. & J. 53; Seawell v. Henry, 6 Ala. 226; Harding 
v. Commercial Loan Co., 84 Ill. 251; Fosdick v. Van 
Husan, 21 Mich. 567. This is the case even though the 
tender be made to an authorized clerk or agent: Hoyt 
v. Byrnes, 2 Fairf, 475; and a waiver of a tender in 
coin may be made by an agreement to accept bank bills 
before day of payment: Warren v. Mains, 7 Johns. 476. 

© Ward v. Smith, 7 Wall. 447, 451; Wheeler v. 
Knaggs, 8 Ohio, 169, 172; Brown v. Dysinger, 1 Rawle, 
408, 415. 

6. Waldron v. Murphy, 40 Mich. 668. See Decamp vy. 
Feay, 5 S. & R. 523; Cornell y. Green, 10 Id. 14. 

® 2 Wade’s Case, 3rd resolution, 5 Rep. 115; Dean vy. 
James, 4 B. & Ad. 546; Bevens v. Rees, 5 M. & W. 306; 
and see Douglas v. Patrick, 3 T. R. 683; Black v. Smith, 
Peake, 88, 121; Thetford v. Hubbard, 22 Vt. 440. 





which the creditor objects;® nor of -part of 
an entire debt. Itis also settled by num- 
erous authorities that a tender must be an 
unconditional offer of the money, and will be 
avoided if accompanied by any qualifying 
words, or with a demand of anything to be. 
done by the party to whom the tender is 
made, beyond the mere receipt of the money 
tendered,® such as an acknowledgment that 
no more is due. Buta protest that the a- 
mount is not due will not vitiate a tender; 
and the right to require a receipt is frequent- 
ly given by statute,® though not clearly al- 
lowable at common law.” 
San Francisco, Cal. A. J. DONNER. 

68 Watkins v. Robb, 2 Esp. 711; Betterbee v. Davis, 3 
Camp. 70; and see Robinson vy. Cook, 6 Taunt. 336. But 
compare Tadman y. Lubback, 1 C. & P. 366. 

Dixon v. Clark. 5 C. B. 365; Hardingham v. Allen, 
Id. 793; Searles v. Sudgrove, 5 E. & B. 639; 25 L. J. Q. 
B. 15; and see Robinson v. Ward, 8 Q. B. 920; Philpotts 
v. Clifton, 10 W. R. Ex. 135; Wright v. Behrens, 39 N. 
J. L. 413; Thetford v. Hubbard, 22 Vt. 440. But com- 
pare Nelson v. Robson, 17 Minn. 284. 

6 Richardson vy. Bost. Chem. Lab’y, 9 Met. 42, 52; 
and see Loring v. Cooke, 3 Pick. 48; Thayer v. Brack- 
ett, 12 Mass. 450; Brown v. Gilmore, 8 Greenl. 110; 
Robinson vy. Batchelder, 4 N. H. 40; Buffum vy. Buf- 
fum, 11 Id. 451; Hepburn v. Auld, 1 Cranch, 321; Ba- 
con v.‘Conn, 1 Sm. & M. Ch. 348; Eastland v. Long- 
shorne, 1 Nott & McC. 194; Wood vy. Hitchcock, 20 
Wend. 47; Brooklyn Bank vy. DeGrauw, 23 Id. 342; 
Heelas v. Slevin, 53 How. Pr. 356; Rose v. Duncan, 49 
Ind. 269; Flake v. Nuse, 51 Tex. 98; Tompkins v. Ba- 
tie, 11 Neb. 147. But compare Storey v. Krewson, 55 
Ind. 397. If there be ambiguity in the language of the 
debtor, the question of condition is for the jury: Eck- 
stein v. Reynolds, 7 Ad. & E. 80; Marsden v. Goode, 2 
C. & K. 133. Silent receipt may be assent to conditions, 
Hall v. Holden, 116 Mass. 172, 176; Adams v. Helm, 55 
Mo. 468, 471. Compare Gassett v. Andover, 21 Vt. 342, 
351. 

Mitchell v. King, 6 C. & P. 237; Sutton v. Hawkins, 
8 Id. 259; Marquis of Hastings .v. Thorley, Id. 573; 
Hough vy. May, 4 Ad. & E. 594. But compare 
Bull v. Parker, 12 L. J. Q. B. 93; Bowen 
v. Owen, 11 Q. B. 130; Jones v. Bridgman, 39 L. T. 
N. S. 500; and see also Evans v. Judkins, 4 Camp. 156; 
Strong v. Harvey, 3 Bing. 304; Ford v. Noll, 2 Dowl. 
N. S. 617; Cheminant v. Thornton, 2C. & P. 50; Grif- 
fith v.Hodges, 1C. & P. 419; Huxham y. Smith, 2 
Camp. 19; Read v. Goldring, 2 M. & S. 86. 

6 Manning v. Lunn, 2 C. & K. 13, followed in Scott 
v. Uxbridge R. Co., L. R.1 C. P. 596; 35 L. J. C. P. 
298. Contra, previously, Simmons v. Wilmot, 3 Esp. 91. 

6 See Jones v. Arthur, 8 Dowl. 442; Inland Revenue 
Repeal Act of 1870, 33 & 34 Vict. c. 99; Stamp. Act of 
1870, 33 & 34 Vict. c. 97, §§ 120, 128; Carmathen ete. R. 
Co. v. Manchester, L. R.8 C. P. 685; Cal. Civ. Code, 
§ 1499. 

® Favoring exaction of receipt is Richardson v. Jack- 
son, 8 M. & W. 298; and see Loring v. Cooke, 3 Pick. 
48; Richardson vy. Chem. Lab. Co., 9 Met. 42, 52; 
Thayer v. Brackett, 12 Mass. 450; Wood v. Hitchcock, 
20 Wend. 47. Counter views are taken in Cole vy. 
Blake, Peake, 179, 238; Laing v. Maeder, 1 C. & P. 257. 
As to demand for release, see Hepburn v. Auld, 1 
Cranch 321; and compare Baline v. Wambaugh, 16 
Minn. 116. 
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CONVEYANCES OF PERSONALTY IN ered the opinion in the case of McLauglin v. Mc- 


FRAUD OF DOWER. 





STRAAT v. O’NEIL.* 





Supreme Court of Missouri, Feb. 16,1885. 


A widow whose husband has, in view of his ap- 
proaching death, given away a portion of his personal 
estate, for the purpose of depriving her of her dower 
therein, is not entitled to receive out of the general 
estate in the hands of his administrator, the amount of 
which she was deprived by reason of this fraudulent 
donation. 


Norton, J., delivered the opinion of the court: 

This case is before the court on plaintiff’s ap- 
peal from the judgment of the St. Louis Court of 
Appeals, affirming the action of the circuit court 
in sustaining a demurrer to plaintiff's petition, 
and rendering judgment thereon, and the only 
question involved is the sufficiency of the petition. 

The petition in substance alleges that John 
Doyle, in December 1866, in his last will made a 
number of specific charitable bequests, and pro- 
vided that in case he should pay off such bequests 
during his lifetime, such payments should be 
treated by his executors as full satisfaction of the 
same; that said Doyle died in September 1867, 
and between the time of making his will and his 
death, he made payments of certain of these spe- 
cific bequests, amounting in the aggregate to 
$52,000. It is further alleged that these bequests 
and payments were made for the purpose of de- 
frauding his widow out of her dower or child’s 
part in the sum so paid out. 

It further appears from the petition that 
the estate of said Doyle was worth about 
$200,000 over and above the said $52,000; 
that he died leaving his widow and four 
children; that he made no provision in his 
will for his widow, giving as a reason therefor 
that the laws of the State, made ample provision 
for her in his estate. It is also alleged that 
the estate is not yet fully administered, and there 
still remains in the hands of the administrator 
$20,000, in real and personal estate unadminis- 
tered, and that plaintiffs as administrators repre- 
sentatives of the widow are entitled to have her 
dower therein, to the extent of $10,400, which 
would have been her dower or child’s part in the 
$52,000 given away by her husband in satisfaction 
of the specific bequests in his will. It was said in 
case of McLaughlin v. McLaughlin, 16 Mo. 242, 
“that our statute only endows the widow of per- 
sonalty, belonging to the husband at the time of 
his death. Hence any disposition he may make 
of his chattels during his life, a gift or any dispo- 
sition to prevent the wife’s dower attaching if 
made during life will defeat the dower.”’ And in 
the case of Stone v. Stone, 18 Mo. 389, the opinion 
being delivered by Judge Scott, who also deliv- 


* Affirming s. c., 18 Mo. App. 581. 





Laughlin, it is said: ‘‘Although dower is given in 
personal estate, yet it was not thereby intended to 
restrain the husband’s absolute control of it dur- 
ing his life, to give and dispose of it as he wills; 
provided it be not done in expectation of death 
with a view to defeat the widow’s dower. The 
husband may do as he pleases with his personal 
property, subject to this restriction. . After the 
enjoyment of the property in the most absolute 
manner during almost his entire life, the law will 
not permit him, at the approach of death and with 
a view to defeat his wife’s right of dower, to give 
it away. If such a disposition was allowed, the 
efficacy of the statute conferring dower in person- 
alty would depend on the whim or caprice of the 
husband.” 

This case was followed in the case of Tucker v. 
Tucker, 29 Mo. 350, and Tucker v. Tucker, 32 Mo. 
464, and the same doctrine had been announced in 
the case of Davis v. Davis, 5 Mo. 1838. The gifts 
and conveyances in these cases were held to be 
void as against the widow; and her right to dower, 
in the property so disposed of, was recognized. 
The demurrer in the case before us admits that 
Doyle, in his lifetime, did, in anticipation of 
death, give away $52,000 of his property for the 
purpose of preventing his widow from having 
dower therein, thus bringing her case within the 
principle announced in the cases above cited, and 
establishing her right to be endowed in the prop- 
erty thus given away. But this suit is not of that 
character. ‘The plaintiffs are not pursuing the 
$52,000 given away and in the hands of the 
donees, who are not made parties, but the claim 
set up in the petition is that the widow is entitled 
to have $10,400, the amount of her dower in the 
$52,000 thus disposed, paid out of the $20,000 of 
property of the general estate unadministered; 
and her representatives in this suit ask this to be 
done, without making the residuary legatees par- 
ties, who, under the will, would be entitled to this 
fund, and without showing that pursuit of the 
$52,000 in the hands of the donees, would be un- 
available. We have been unable to find any au- 
thority giving sanction to such a proceeding, and 
the reasoning of counsel to establish that propo- 
sition that in apportioning or ascertaining the 
widow’s dowerin money or property that it is 
only estimated, and that she has no right in any 
particular fund, is (inasmuch as she takes as to 
the personal property after debts are paid, in the 
distribution thereof an equal share with the chil- 
dren), overthrown by sections 246, 247 and 249 of 
the Revised Statutes. 

In the cases above cited the property given away 
or conveyed by the husband was pursued in the 
hands of the donees. This is not attempted to be 
done in this case, and we may say of it as said by 
Judge Thompson in the opinion of the Court of 
Appeals, that: ‘*The only relief which courts of 
equity have ever granted in such cases, has been 
to set aside the fraudulent conveyance in so far as 
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it affects the rights of the widow; to charge 
fraudulent grantge or donee with a trust in her 
favor, and to require him to make good to her that 
whicn she would have received out of the prop- 
erty which the husband had thus conveyed or 
given away, if no such gift or conveyance had 
been made. There isno principle of equity which 
will allow the money or property of which the 
widow has been thus deprived through the fraud 
of the husband in his lifetime to be charged 
against his general estate after his death. The 
widow cannot pass by the fraudulent donees or 
grantees of her husband, and allow them to keep 
the money of which his fraud, in which they have 
participated and of which they are the benefici- 
aries, has deprived her, and at the same time claim 
that a court of equity should enable her to put 
her hands in the pocket of some one else, and 
take therefrom what she has thus lost.” 

For the reasons herein given the judgment of 
the Court of Appeals is affirmed, in which all con- 
cur. 





TAXATION OF NATIONAL BANK SHARES. 





BOYER v. BOYER. 





Supreme Court of the United States, March 2, 1885. 


1. The former decisions of this court do not sustain 
the proposition that national bank shares may be sub- 
jected, under the authority of the State, to local taxa- 
tion where a very material part, relatively, of other 
moneyed capital in the hands of individual citizens 


* within the same jurisdiction or taxing district is 


exempted from such taxation. 


2. While exact uniformity or equality of taxation 
cannot be expected under any system, capital invested 
in national bank shares was intended by Congress to 
be placed upon the same footing of substantial equali- 
ty in respect of taxation by State authority as the State 
establishes for other moneyed capital in the hands of 
individual citizens, however invested, whether in State 
bank shares or otherwise. 


In error to the Supreme Court of the State of 
Pennsylvania. 

HARLAN, J., delivered the opinion of the court: 

The plaintiff in error brought this suit in a State 
Court of Pennsylvania for an injunction restrain- 
ing the commissioners of Schuylkill County from 
levying a county tax for the year 1883 upon cer- 
tain shares in the Pennsylvania National Bank—an 
association organized under the National Banking 
Act. The suit proceeds upon the ground that 
such levy violates the act of Congress prescribing 
conditions upon State taxation of national bank 
shares, in this that ‘other moneyed capital in the 
hands of individual citizens’ of that county is ex- 
empted, by the laws of Pennsylvania, from such 
taxation. A demurrer to the bill was sustained, 
and the suit was dismissed. Upon appeal to the 
Supreme Court of Pennsylvania that judgment 





was affirmed, on the ground that the laws of the 
State, under which the defendants sought to jus- 
tify the taxation, were not repugnant to the act of 
Congress. 

State taxation of national bank shares wads 
permitted by the forty-first section of the 
Act of Congress of June 3, 1864, subject to 
the restriction that it should not be at a 
greater rate than that imposed upon other 
moneyed capital in the hands of individual citi- 
zens of the same State. 13 Stat., ch. 106, § 41. 
But that section contained a proviso to the effect 
‘that the tax so imposed, under the laws of any 
State, upon the shares of any of the, associations 
authorized by this act, shall not exceed the rate 
imposed upon the shares in any of the banks or- 
ganized under the authority of the State where 
such association is located.”” The case of Lion- 
berger v. Rouse, 9 Wall. 469, arose under that act. 
The question there was whether shares ina nation- 
al bank were exempt from State taxation merely 
because two State banks of issue, organized before 
the national banking act was passed, and which 
held a very inconsiderable portion of the banking 
capital of the State, had by their charter the right 
to pay a certain per cent. on the amount of their 
eapital stock in full of all State bonus and taxes— 
an amount less than that imposed upon national 
bank shares. The shares of other associations in 
the State, having the privileges of banking, except 
the power to emit bills, were taxed like the shares 
in national banks. It was held that Congress 
meant, by reference in the act of 1864 to taxation 
of State bank shares, to require, as a condition to 
taxation by the State of shares in national banks, 
that she should, unless restrained by valid con- 
tract, tax in like manner the shares of banks of 
issue of her own creation. There was no question 
in that case of discrimination against capital in- 
vested in national bank shares in favor of mon- 
eyed capital which was invested otherwise than in 
bank stock. 

But the act of 1864 was so far modified by that 
of February 10, 1868, (15 Stat. ch. 7,) that the va- 
lidity of such State taxation was thereafter to be 
determined by the inquiry, whether it was at a 
greater rate than was assessed upon other mon- 
eyed capital in the hands of individual citizens, 
and not necessarily by a comparison with the par- 
ticular rate imposed upon shares in State banks. 
The effect, if not the object, of the latter act was 
to preclude the possibility of any such interpreta- 
tion of the act of Congress as would justify States, 
while imposing the same taxation upon national 
bank shares as upon shares in State banks, from 
discriminating against national bank shares, in 
favor of moneyed capital not invested in State 
bank stock. At any rate, the acts of Congress do 
not now permit any such discrimination. § 5219 
of Revised Statutes is as follows: 

“Nothing herein (the National Bank Act) shall prevent 
all the shares in any association from being included in 


the valuation of the personal property of the owner or 
holder of such shares, in assessing taxes imposed by 
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authority of the State within which such association is 
located, but the legislature of each State may deter- 
mine and direct the manner and place of taxing all the 
shares of national banking associations located within 
the State, subject only to two restrictions, that the tax- 
ation shall not be at a greater rate than is assessed up- 
on other moneyed capital in the hands of individual 
citizens of such State, and that the shares of any na- 
tional banking association, owned by non-residents of 
any State, shall be taxed in the city or county where 
the bank is located, and notelsewhere. Nothing here- 
in shall be construed to exempt the real property of 
associations from either State, county or municipal 
taxes to the same extent, according to its value, as 
other real property is taxed.” R.5S., sec. 5219. 


Whether the proposed taxation for county pur- 
poses of the plaintiff's shares of national bank 
stock is at a greater rate than is assessed, for like 
purposes, on other moneyed capital in the hands 
of individual citizens, is the single question upon 
which depends the affirmance or reversal of the 
judgment. 

Before examining the statutes of Pennsylvania 
upon the subject of taxation, it will be well to as- 
certain how far the decisions of this court have 
fixed the true meaning of the words ‘at a greater 
rate than is assessed upon other moneyed capital 
in the hands of individual citizens of such State.” 

The Supreme Court of Pennsylvania is of opin- 
ion that the commissioners are fully sustained by 
the decision in Hepburn v. The School Directors, 
23 Wall. 480. In that case the question was, 
whether the owner of national bank shares, resid- 
ing in Cumberland County, Pennsylvania, was 
exempt from a local tax by reason of a statutory 
exemption from all taxation in that county, ex- 
cept for State purposes, of ‘‘mortgages, judg- 
ments, recognizances, and money owing upon ar- 
ticles of agreement for the sale of real estate,” 
except mortgages, judgments, and articles of 
agreement given by corporations. Laws Pa. 1868 
p. 61. The value of such securities (if they could 
all be properly so described), as compared with 
other moneyed capital in the hands of individual 
citizens in that locality, did not appear in that 
case. What the court had to decide, and all that 
it did decide, was whether the exemption from 
local taxation, of mortgages, judgments, recogniz- 
ances, and money due upon agreements for the 
sale of real estate, in the hands of individuals, was 
a partial exemption only; that is, whether it was 
so substantial in its nature and operation as to 
affect the integrity of the general assessment for 
local purposes. The court, after observing that 
money at interest was not the only moneyed capi- 
tal to which the national banking act had refer- 
ence, and that the words ‘‘other moneyed capital” 
included investments in bank shares and other 
stocks and securities, said: ‘This is a partial ex- 
emption only. It was evidently intended to pre- 
vent a double burden by the taxaticn, both of 
property and debts secured upon it. Necessarily, 
there may be other moneyed capital in the locali- 
ty than such as is not exempt. Some part of it 
only is. It could not have been the intention of 





Congress to exempt bank shares from taxation 
because some moneyed capital was exempt.” 
That case is authority for the proposition that a 
partial exemption by a State, for local purposes, 
of moneyed capital in the hands of individual cit- 
izens does not, of itself and without reference to 
the aggregate amount of moneyed capital not so 
exempted, establish the right to a similar exemp- 
tion in favor of national bank shares held by per- 
sons within the same jurisdiction. But it is by no 
means an authority for the broad proposition that 
national bank shares may be subjected to local 
taxation where a very material part, relatively, of 
other moneyed capital in the hands of individual 
citizens, within the same jurisdiction or taxing 
district, is exempted from such taxation. Indeed, 
such an interpretation of the statutes might en- 
tirely defeat the purpose that induced Congress to 
confine State taxation of national bank shares 
within the limit of equality with other moneyed 
capital; for, it would enable the States to impose 
upon capital invested in such shares materially 
greater burdens than those to which other mon- 
eyed capital in individual hands is subjected. 

The case of Adams v. ‘The Mayor of Nashville, 
95 U. 8.19, is also relied upon to support the judg- 
ment below. The question there raised was 
whether an alleged exemption from municipal 
taxation, under an ordinance of a city of its inter- 
est-bearing bonds, operated to exempt from like 
taxation the shares in a national bank located in 
the same city. The court held that as the ordi- 
nance had been abrogated by subsequent legisla- 
tion of the State, no such exemption existed. 
However, considering the question on its merits, 
it was said that the Act of Congress did not intend 
‘“*to cut off the power to exempt particular kinds 
of property, if the legislature chose to do so.”’ In 
illustration of this view reference was made to ex- 
emptions of homesteads, household furniture, 
school-houses, academies and libraries—regula- 
tions sustained, as a general rule, upon grounds of 
policy and humanity, or because the property ex- 
empted is employed for objects more or less con- 
nected with the public welfare. And it was ob- 
served that the discretionary power of the legisla- 
ture over such subjects remained as before the act 
of 1868, the intention of that statute being to pro- 
tect corporations formed under its authority from 
unfriendly discrimination by the States in the ex- 
ercise of their taxing power. ‘That particular 
persons or particular articles are relieved from 
taxation, is not a matter to which either class can 
object."’ It is searcely necessary to say that this 
language leaves untouched the question as to the 
power of the State to subject the shares of national 
banks to taxation, when a very material portion of 
other moneyed capital in the hands of individual 
citizens and corporations, is exempted from like 
taxation. 

The court has had occasion to examine the pro- 
visions of the national banking act in several other 
cases recently determined. People v. Weaver, 100 
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U.S. 539; Pelton v. National Bank, 101 Ib. 143; 
Cumings v. Same, Ib. 153; Supervisors v. Stanley, 
105 U. S. 305; Evansville Bank v. Britton, Ib. 323. 

From these cases may be deduced certain rules 
for the construction of that act: 

1. That the words “‘at a greater rate than is as- 
sessed upon other moneyed capital in the hands of 
individual citizens” refer to the entire process of 
assessment, which, in the case of national bank 
shares, includes both their valuation and the rate 
of percentage on such valuation; consequently, 
that the Act of Congress is violated if, in connec- 
tion with a fixed percentage applicable to the val- 
uation alike of national bank shares and of other 
moneyed investments or capital, the State law es- 
tablishes or permits a mode of assessment by which 
such shares are valued higher in proportion to 
their real value than is other moneyed capital. 

2. That a State law which permits individval 
citizens to deduct their just debts from the valua- 
tion of their personal property of every kind, 
other than national bank shares, or which permits 
the tax-payer to deduct from the sum of his cred- 
its, money at interest or other demands to the ex- 
tent of his bona fide indebtedness, leaving the re- 
mainder to be taxed, while it denies the same 
right of deduction from the cash value of bank 
shares, operates to tax the latter at a greater rate 
than other moneyed capital. 

These decisions show that, in whatever form the 
question has arisen, this court has steadily kept in 
view, the intention of Congress not to permit any 
substantial discrimination in favor of moneyed 
capital, in the hands of individual citizens, as 


‘against capital invested in the shares of national 


banks. In People v. Weaver, the court said: ‘‘As 
Congress was conferring a power on the States 
which they would not otherwise have had, to tax 
these shares, it undertook to impose a restriction 
on the exercise of that power, manifestly designed 
to prevent taxation which should discriminate 
against that class of property as compared with 
other moneyed capital. In permitting the States 
to tax these shares it was foreseen that the States 
might be disposed to tax the capital invested in 
these banks oppressively. This might have been 
prevented by fixing a limit on the amount. But 
Congress, with due regard to the dignity of the 
States, and with a desire to interfere only so far 
as was necessary to protect the banks from any- 
thing beyond their equal share of the public bur- 
dens, said: You may tax the real estate of the 
banks as other real estate is taxed, and you may 
tax the shares of the bank as the personal prop- 
erty of the owner, to the same extent you tax 
other moneyed capital invested in your State. It 
was conceived that by this qualification of the 
power of taxation, equality would be secured and 
injustice prevented.” 

We come now to consider whether the laws of 
Pennsylvania, under which defendants propose to 
levy a tax, for county purposes, upon the plaint- 
iff’s shares of stock, are open to the objection that 





they violate the principle of equality, which the 
act of Congress intended to establish between cap- 
ital invested in such shares, and other moneyed 
capital? 

By a law of that State, passed March 31, 1870— 
upon which the defense mainly rests—it is pro- 
vided, ‘‘That all the shares of national banks, lo- 
cated within this State, and of banks and savings 
institutions incorporated by this State, shall be 
taxable for State purposes at the rate of three 
mills [subsequently, four] per annum upon the 
assessed value thereof; and for county, school, 
municipal and local purposes at the same rate as 
now is or may hereafter be assessed and imposed 
upon other moneyed capital in the hands of indi- 
vidual citizens of this State.’’ Laws of Pa., 1870, 
p. 42. This act suggests, upon its face, the inquiry 
a3 to what moneyed capital, in the hands of indi- 
vidual citizens, is subject to taxation for county 
and other local purpeses; for such capital, if ex- 
empted from local taxation at the date of the pas- 
sage of that act, remains exempt, unless the legis- 
lature of the State has since subjected it to taxa- 
tion. Evidently, in respect of taxation for local 
purposes, the legislature did not intend, by the act 
of 1870, to remove the then existing exemptions, 
and subject all moneyed capital, of whatever de- 
scription, to such taxation; but only to establish 
an uniform rate of local taxation as between cap- 
ital invested in nationa] bank shares, and such, 
and only such, moneyed capital as was then, or 
might thereafter be, subjected to taxation. 

To ascertain what moneyed capital was at the 
passage of the act of 1870, or has since become 
exempted in Pennsylvania from taxation for coun- 
ty purposes requires an examination of several 
statutes commencing with the one passed in 1844. 
The latter.subjected to taxation, ‘‘for all State and 
county purposes whatsoever,’’ the following per- 
sonal property: Mortgages; money owing by sol- 
vent debtors, whether by promissory note, penal 
or single bill, bond or judgment; articles of agree- 
ment and accounts bearing interest, except notes 
or bills for work and labor done and bank notes; 
shares or stock in any bank, institution or com- 
pany then or thereafter incorporated: by or in pur- 
suance of any law of the State, or of any other 
State or government; shares of stock or weekly 
deposits in unincorporated saving fund institu- 
tions; public loans or stocks, except those issued 
by the State; money loaned or invested on inter- 
est in any other State. 2 Brightly’s Purdon’s 
Dig.. 1380; Laws Pa., 1844, p. 497. 

In 1850 shares of stock in State banks, cre- 
ated after the State banking act of 1850, were 
relieved from taxation for county purposes. Laws 
Pa., 1852, p. 442; 1 Grant, 35. And in 1854 all 
bonds or certificates of loan of any railroad com- 
pany incorporated in the State were declared 
liable to taxation ‘‘for State purposes only.” 2 
Brightly’s Purdon’s Dig., 1369, § 81. 

By an act approved April 12. 1859, it was pro- 
vided that thereafter the capital stock of all banks, 
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savings institutions, and companies whatever of 
the State, ‘‘shall be subject to and pay a tax into 
the treasury of the commonwealth annually, at 
the rate of one-half mill for each one per cent. of 
dividend made or declared by such bank, savings 
institution, or company ;”’ and in case of no such 
dividend being declared, then three mills upon a 
valuation of the capital stock, agreeably to the 
above act of 1844. The same act exempted from 
tax upon dividends any institution or company 
(except banks of, issue) then liable for tax on cap- 
ital stock. It was further declared that that act 
should not be so construed as to make building 
associations, plank road or turnpike companies 
liable for any tax to the commonwealth, when 
such companies make or declare no dividends. 
Laws Pa., 1859, p. 529. And by an act passed 
January 3, 1868, it was declared that from and af- 
ter its passage the shares of stock held by any 
stockholder in any institution or company incor- 
porated under the laws of the State, which in its 
corporate capacity is liable to, and pays into the 
State treasury the tax imposed by the act of April 
12, 1859, *‘shall not be taxable in the hands of said 
stockholder personally, for State, county, or local 
purposes ;’’ so much of the act of 1844 as imposed 
a tax for State or county purposes upon any stock- 
holder in his individual capacity being repealed in 
terms, without relieving such corporations from 
any tax then imposed by law, or their real estate 
from any State, county or local tax to which it 
then was or might thereafter be subjected. Laws 
Pa., 1868, p. 1318. 

Then followed the act of 1879, by the third sec- 
tion of which every incorporated company or as- 
sociation doing business in Pennsylvania, or hav- 
ing capital employed there in the name of any 
ather company or corporation—except foreign in- 
surance companies, banks, and savings institu- 
tions—was required to pay a certain annual taxon 
its capital stock into the State treasury. Laws 
Pa., 1879, p. 112. 

This brings us to the act of June 10, 1881, 
whereby mortgages; moneys owing by solvent 
debtors, whether by promissory note, penal or 
single bill, bond or judgment; articles of agree- 
ment and accounts bearing interest—except notes 
or bills for work and labor done; obligations to 
banks for money loaned; bank notes; shares of 
stock in banks, banking or saving institutions or 
companies, then or thereafter incorporated under 
any law of Pennsylvania; public loans or stocks, 
except those by that State or the United States; 
money loaned or invested in any other State, and 
all other moneyed capital in the hands of individ- 
ual citizens of that State; are declared “to be, 
and are hereby, taxable for State purposes, at the 
rate of four mills on the dollar of the value there- 
of annually; provided, that all mortgages, judg- 
ments, and recognizances whatsoever, and all 
moneys due or owing upon articles of agreement 
for the sale of real estate, shall, after the passage 
of this act, be exempt from all taxation except for 





State purposes; provided, the provisions of this 
act shall not apply to building and loan associa- 
tions,”’ the money loaned by them being subjected 
to the same tax as money loaned by individuals. 
By the second section of the same act, all corpo- 
rations paying interest on a loan or loans, taxable 
for State purposes, whether secured by bond, 
mortgage, recognizance, or otherwise, are required 
to report to the auditor-general annually the 
amount of such indebtedness owned by residents 
of Pennsylvania, and to pay into the State treas- 
ury four mills upon every dollar of such indebt- 
edness, such tax to be deducted by the corpora- 
tion paying it from the interest on such indebted- 
ness; whereupon, ‘‘such indebtedness, whether 
secured by bond, mortgage, judgment or other- 
wise, shall be exempt from other taxation in the 
hands of the holders thereof.” Laws Pa., 1881, 
p- 99. 

Unless we greatly misapprehend the effect of 
this legislation, a very large amount of property 
made subject by the act of 1844 to taxation for 
both State and county purposes, has since been 
relieved from the burdens of county taxation; 
while the imposition by the act of 1870 upon na- 
tional bank shares of local taxation at the same 
rate as was at the latter date, or has been since, 
imposed upon other moneyed capital in the hands 
of individual citizens of the State, leaves such 
shares subject to taxation as provided in the act 
of 1844. The burden of county taxation, imposed 
by the latter act, has, at all events, been removed 
from all bonds or certificates of loan issued by 
any railroad company incorporated by the State; 
from shares of stock in the hands of stockholders 
of any institution or company of the State which, 
in its corporate capacity, is liable to pay a tax in- 
to the State treasury under the act of 1859; from 
mortgages, judgments and recognizances of every 
kind; from moneys due or owing upon articles of 
agreement for the sale of real estate; from all 
loans, however, made by corporations which are 
taxable for State purposes when such corporations 
pay into the State treasury the required tax on 
such indebtedness. 

As the present case comes before us upon de- 
murrer to the bill, we have, excepting the allega- 
tions of the latter, no means of determining the 
value of the capital thus exempted from the county 
taxation which is imposed upon capital invested 
in national bank shares. After referring to the 
acts of 1870 and 1881, the bill charges: 

“That for the year 1881, as is shown by the public 
report and by the books of the auditor-general of 
Pennsylvania, the [sum of $1,692,938.66 was paid into 
the State treasury as tax upon the capital stock of such 
corporations by them in their corporate capacity;which 
sum of money was paid upona gross capital stock, of 
the corporations paying the same, of the value, ap- 
proximately stated of 564 millions of dollars. 

“That it appears, as is shown by the books and pub- 
lished report of the secretary of internal affairs for the 
year 1881, that the total valuation throughout the State 
for that year of ‘all mortgages, money owing by solv- 
ent debtors, whether by promissory note, penal or 
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single bill, bond or judgment, also all articles of agree- 
ment and accounts bearing interest, owned or posses- 
sed by any person or persons whatsoever (except notes 
or bills for work or labor done, and all obligations 
given to banks for money loaned and bank notes), and 
all public loans or stocks whatsoever, except those is- 
sued by this State or the United States, and all moneys 
loaned or invested on interest in any other State and 
all other moneyed capital in the hands of individual 
citizens of the State,’ amounts to $74,931,765; 

“That for the same year, as is shown by the books 
and published reports of the auditor-general, a tax 
was paid into the State treasury upon corporation and 
municipal! loans, not probably included in the forego- 
ing sum, upon an aggegate valuation of $51,404,162.50; 

“That by the provisions of sec. 1 of the act of 10th 
June, 1881 (P. L. 99), all mortgages, judgments and 
recognizances whatsoever, and all moneys due or ow- 
ing upon articles of agreement for the sale of real es- 
tate were exempt from all taxation except for State 
purposes; 

“That the section 2 of said act of 1881, exempts from 
local taxation in the hands of the holders thereof, all 
loans issued by corporations paying interest thereon, 
where such corporations pay into the State treasury 
the State tax of four mills on each dollar thereof, and 
by act of May 1, 1854 (P. L. 535), ‘all bonds or certifi- 
eates of indebtedness of any railroad company incor- 
porated by this Commonwealth be and the same shall 
be liable to taxation for State purposes only;’ 

‘*That the total paid-in capital of all the State banks 
and savings institutions in said Commonwealth, other 
than national banks, as appears by the books and pub- 
lished reports of the auditor general for the year 1881, 
is $7,161,740.68, while the total paid-in capital of the 
national banks located within said State, in said year, 
amounted to $57,452,051.” 


The demurrer, of course, admits these allega- 
tions of fact to be true. Their materiality is not 


* affected by the circumstance that they are stated 


to appear, also, upon the books and published re- 
ports of the auditor-general and the secretary of 
internal affairs of Pennsylvania. Upon such facts, 
and in view of the revenue laws of the State, it 
seems difficult to avoid the conclusion that, in 
respect of county taxation of national bank shares, 
there has been, and is, such a discrimination, in 
favor of other moneyed capital against capital in- 
vested in such shares, as is not consistent with the 
legislation of Congress. ‘The exemptions in favor 
of other moneyed capital appear to be of such a 
substantial character in amount as to take the 
present case out of the operation of the rule that 
it is not absolute equality that is contemplated by 
the act of Congress; a rule which rests upon the 
ground that exact uniformity or equality of taxa- 
tion cannot in the nature of things be expected or 
attained under any system. But as substantial 
equality is attainable, and is required by the su- 
preme law of the land, in respect of State taxation 
of national bank shares, when the inequality is so 
palpable as to show that the discrimination 
against capital invested in such shares is serious, 
the courts have no discretion but to interfere. 

The Supreme Court of Pennsylvania, after re- 
ferring to Hepburn v. The School District, as hay- 
ing involved the same question that is now pre- 
sented, and observing that the exemption is here, 





as there, only partial, says: ‘‘Not only is some 
other moneyed capital of a miscellaneous charac- 
ter taxable for local purposes but all such 
capital of the same character as that which 
you desire to exempt; that is to say, the 
shares of State banks and savings institu- 
tions.’’ Again: ‘The General Assembly has au- 
thorized the taxation of the shares of these banks 
in no other manner and at no higher rate than 
other capital of a similar character.’’ If by this 
language it is meant that an illegal discrimination 
against capital invested in national bank shares 
cannot exist where no higher rate or burden of 
taxation is imposed upon them than upon capital 
invested in State bank shares, or in State savings 
institutions, we have to say that suchis not a 
proper construction of the act of Congress. Cap- 
ital invested in national bank shares was intended 
to be placed upon the same footing of substantial 
equality in respect of taxation by State authority, 
as the State establishes for other moneyed capital 
in the hands of individual citizens, however in- 
vested, whether in State bank shares or otherwise. 
As the act of Congress does not fix a definite limit 
as to percentage of value, beyond which the 
States may not tax national bank shares, cases 
will arise in which it will be difficult to determine 
whether the exemption of a particular part of 
moneyed capital in individual hands is so serious 
or material as to infringe the rule of substantial 
equality. But unless we have failed to compre- 
hend the scope and effect of the taxing laws of 
Pennsylvania, and unless the allegations of the 
bill be untrue, the present case is not of that class. 

Our attention is called by counsel for the de- 
fendants to the fact that Pennsylvania derives, 
probably, her principal revenues from railroads, 
and therefore has good reasons to look to her in- 
terests, as a Commonwealth, in respect of such 
improvements. ‘To this fact he refers the legisla- 
tion which makes railroad securities liable to tax- 
ation for State purposes only, and exempts them 
from local taxation. Upon like grounds he de- 
fends the exemptions made, in respect of local’ 
taxation, in favor of the bonds and shares of other 
corporations that pay an annual tax into the State 
treasury. Itis quite sufficient, in respect of such 
matters, to say that this court has no function to 
deal with the considerations of public policy 
which control that Commonwealth in the assess- 
ment of property for purposes of revenue, We 
have no duty beyond that of ascertaining the in- 
tention of Congress in its legislation, permitting 
the several States to tax the shares of institutions 
organized under national authority for the pur- 
pose of providing a national currency secured by 
United States bonds. If the principle of substan- 
tial equality of taxation under State authority, as 
between capital so invested, and other moneyed 
capital in the hands of individual citizens however 
invested, operates to disturb the peculiar policy 
of some of the States in respect of revenue de- 
rived from taxation, the remedy therefor is with 
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another department of the government, and does 
not belong to this court. 

We are of opinion that upon the alllegations of 
the bill the defendants should have been put to 
their answer. The facts may then disclose a case 
quite different from that made by the bill. What 
we have said relates to the case as now presented. 

The judgment must, therefore, be reversed, and 
the cause remanded for further proceedings not 
inconsistent with this opinion. 
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1. CONDEMNATION UNDER CONFISCATION Law.— 
Validity of Mortgage — Jurisdiction of District 
Court .—In a suit for the condemnation of property 
under act of July 17, 1862, there was no jurisdic- 
tion in the district court of the United States to 
pass upon the validity of a mortgage on such prop- 
erty. Avegno v. Schmidt, Sup. Ct. U.S., Jan. 26, 
1885, 5 Sup. Ct. Rep. 487. 


2. CONSIDERATION.— Conveyance of Equity of Re- 
demption.—The conveyance by a mortgagor of his 
equity of redemption in mortgaged premises, is a 
sufficient consideration fcr a promise by his grantee 
to assume and pay the mortgage debt. Bay v. 
Williams, S. C. Ill., Ottawa, Nov. 17, 1884. 


8. CONSTITUTIONAL Law. — Obligation of Con- 
tracts—Validity of Statutes Regulating Life In- 
surance.—A State, having once granted a charter 
to an insurance company, does not, by subsequent 
legislation, intended to regulate insurance compa- 
nies according to the requirements of good morals 
‘and public policy, impair the obligations of a con- 
tract, within the meaning of the Constitution of 
the United States, even though the effect of such 
legislation be to compel the company to suspend 
business. Chicago Life Ins. Co. v. Needles, Sup. 
Ct. U. S., March 2, 1885; 5 Sup. Ct. Rep. 681. 


. Effect of such Legislation on Companies 
Previously Chartered by the same Legislature.— 
An act of legislation, which imposes on insurance 
companies the necessity of suspending business at 
any time when their assets are less than the amount 
of their outstanding policies, and four per cent. 
thereof, does not bear towards companies char- 
tered by the State the character of an act impair- 
ing the obligations of contracts between either the 
State and the company, or the policy-holder and 
the company, which had to suspend under the 
legislative condition. Ibid. 


5. CORPORATION. — Directors — South Carolina— 
Liability Enforced only in Equity.— Under the 
statutes of South Carolina, the liability imposed 
upon the directors of a corporation can be enforced 
only in a court of equity. Stone v. Chisholm, 
Sup. Ct. U. S., Feb. 2, 1885; 5 Sup. Ct. Rep. 494. 
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6. DECREE—Conclusive as to Defense, Except for 
Fraud.—Adult defendants who have been duly 
served with process in a suit to foreclose a mortgage 
and make no defenses, but suffer the mortgaged 
premises to be sold and pass redemption, will be 
precluded by the decree in such case from after- 
ward defeating the title derived under it by alleg- 
ing the defenses of usury and payment of the 
mortgage debtin a subsequent suit, unless they 
were prevented from defending by the complain- 
ant in the foreclosure suit. Itis not enough that 
some other person induced them to make no de- 
fense. Dyer v. Hopkins, 8. C. Ill., Ottawa, Nov. 
17, 1884. 





. Burden of Proof on Bill to Impeach De- 
cree for Fraud.—A party seeking to impeach a de- 
eree for fraud on the part of the complainant 
therein, whereby he was induced to forego making 
a defense, must satisfactorily prove his allegations 
of fraud before he will be allowed to show his de- 
fense. Ibid. 
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8. EVIDENCE.— Judgment of Foreign Tribunal in 
Evidence against one not a Party Thereto.—A 
judgment of a probate court in a foreign State, de- 
claring certain persons to be the heirs at law of 
one L, deceased, and that they were entitled by the 
laws of that State to inherit the real estate of the 
deceased, is not, in an action in this State involving 
the title to lands here, admissible in evidence, 
against a stranger to the proceedings in the foreign 
court, as proof of the death of L or of the inherit- 
ance of lands under the laws of our State. Morrin 
v. St. Paul, etc. R. Co., 8. C. Minn., Feb, 5, 1885; 
22 N. W. Rep. 251. 


9. ExecuTors.—Bequest for Charitable Use—Dis- 
cretion of Executor in Selecting the Charity.—An 
executor is, in effect, but the mandatary of the tes- 
tator, touching the disposition of the will. He 
must, in the exercise of his functions thereunder, 
conform to its terms and directions. So, where he 
is instructed to paya stipulated sum to any asylum 
he may select, “‘especially devoted to the care of 
aged persons,” he is not authorized to give it to an 
asylum devoted by the terms of its charter to the 
relief of destitute females and helpless children, 
and cannot be compelled to doso. Succession of 
Nicholson, 8. C. La., New Orleans, March 20, 1885. 


10. . Commissions — Attorney’s Fees. — 1. 
Where one of two executors is not entitled to com- 
missions because he is a legatee under the will, the 
other executor can claim only one-half the com- 
missions. 2. In estimating the fees of attorneys 
connected with the administration of a succession, 
it is proper to consider whether the proceedings in 
which the services were rendered were or not ben- 
eficial to the succession. Succession of Baum- 
garden, 8. C. La., New Orleans, March 30, 1885. 





11. FirE INSURANCE.—Permission to Keep Gun- 
powder in a Limited Quantity.—A policy on a 
stock of goods “usually kept in a country store,’’ 
with printed condition to be void if gunpowder be 
kept in the building, and printed permission to 
merchants accustomed to deal in it to keep it for 
sale in a limited quantity, is avoided by keeping it 
in excess of such quantity, notwithstanding a usage 
to keep it in such stores in greater quantities. 
[Franklin Fire Ins. Co. v. Updegraff,7 Wright, 
357, and Citizens Ins. Co. v. McLaughlin, 3 P. F. 
Smith, 485, distinguished. Birmingham Fire Ins. 
Co. v. Kregher, 2 Norris, 64,and Lancaster Fire 











XUM 











VoL. 20. | THE CENTRAL LAW JOURNAL. 315 








Ins. Co. v. Lenheim, 8 Id. 497, cited, not referred 
to.] Pittsburg Ins. Co. v. Frazel, Sup. Ct. Pa., 
Jan. 19, 1885; 15 Pittsb. Leg. J. (N. 8.) 321. 


12. FORMER ADJUDICATION—On Same Question in 
Suit for a Different Purpose.—On December 2,1880, 
a wife filed a bill against her husband for a separate 
maintenance, alleging that she was living separate 
and apart from him without her fault, which was 
put in issue by the pleadings. The Appellate 
Court dismissed this bill, on the merits. Two 
years after the filing of such bill the husband filed 
his bill for a divorce for desertion for the space of 

. two years, and the record in the prior suit was ad- 
mitted in evidence over the wife’s objection. Held, 
that the record was conclusive evidence that on 
December 2, 1880, the wife had deserted her hus- 
band without cause through her own fault. When 
some specific fact or question has been determined 
in a suit, and the same fact or questionis again put 
in issue in a subsequent suit between the same 
parties, the adjudication in the prior suit, if prop- 
erly presented, will be conclusive upon the parties, 
without regard to whether the cause of action is 
the same or not in both suits. Umlaufv. Umlauf, 
S. C. Ill., Ottawa, Nov. 17, 1884. 


13. FRAUDULENT CONVEYANCE—Who may Ques- 
tion Deed for Fraud, and of the Proof thereof.— 
Where the owner of land is fraudulently induced 
to convey the same to A instead of the owner’s 
wife, A promising to hold the same in trust for the 
grantor’s wife, on bill by her to have a trust de- 
clared and a conveyance made in her favor, where 
no creditor of the grantor complains, the grantee 
can not defeat the relief sought on the ground that 
the deed was made to him to hinder, delay and 
defraud the grantor’s creditors upon vague, uncer- 

- tain and indefinite evidence. Fishbeck v. Gross, 
S. C. Ill., Ottawa, Nov. 17, 1884. 


14. INSOLVENT Law—Estoppel by Pleading—Rights 
of Creditors.—An insolvent who avers in his pe- 
tition of surrender that he was carrying on his 
business under a firm name of his own “‘and com- 
pany” will not be allowed to prove, ina contest 
over an account presented by himself as syndic 
(assignee,) that the firm was composed of himself 
and another person. In such a case creditors who 
dealt with him under his firm name can obtain no 
preference over creditors who had previously 
dealt with him under his individual name. Hence 
all his creditors are entitled to an equal participa- 
tion in the distribution of his assets. Miller v, 
Creditors, 8. C. La., New Orleans, March 30, 1885. 


15. INSTRUCTION— Submitting Two Questions.— 
There is no error in the court modifying an in- 
struction showing a right of forfeiture of an insur- 
ance policy for misrepresentation on the part of 
the assured so as to make the right to insist ona 
forfeiture depend upon the fact whether such de- 
fense has not been waived. Itis entirely proper in 
such case to submit the two questions, the right to 
a forfeiture and the waiver of that right in one in- 
struction when the evidence justifies it. Fire Ins. 
Co. v. Grunert, S. C. Ill., Ottawa, Nov. 17, 1884. 


16. JUDGMENT— Transfer of—How far Transferree 
Subrogated to Rights of Transferor.—The trans- 
fer of a judgment, “‘so far as same now remains 
unpaid,” with subrogation to existing rights 
against the person and property of the debtor, 
does not authorize the transferee to assail prior 
contracts of the original judgment creditor under 
which, for due consideration, certain property had 
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been released from the judicial mortgage resulting 
from the record of the.judgment; nor does it sub- 
rogate the transferree to the right of the transferor 
to complain of non-compliance with alleged terms 
of such extra-judicial contract. In any event, the 
transferree could not judicially claim the nullity of 
such contract without making both parties thereto 
parties to his suit. Adams v. Friedlander, 8. C. 
La., New Orleans, March 30, 1885. 


17. MARRIED WoMAN— Separate Industry— When 


Estopped to Say that Her Property is that of Her 
Husband.—A chiet object of the laws authorizing 
the wife to obtain a judicial separtion of property 
is to emancipate not only her property but her in- 
dustry from control of her embarrassed husband, 
and from liability for his debts; to enable her to 
conduct business in her own name and for her own 
account and benefit, and thus to earn a live- 
lihood for herself and family. When she thus 
conducts business in her own name and os- 
tensibly for her own account, and induces in- 
nocent third persons to contract with her upon 
the:faith of her own and her husband’s representa- 
tions that the business is her own, she cannot 
afterward repudiate her obligations on the pre« 
tence that the business was really that of the hus- 
band, in opposition not only to her representa- 
tions, but to all the ostensible appearances of its 
conduct. Having thus represented and held out 
the business as her own by conducting it in her 
own name through a series of years, as well as by 
her express assurances, the doctrine of estoppel 
fully applies. Chaffe v. Watts, 8. C. La., New 
Orleans, March 30, 1885. 


18. MORTGAGE—Conjiscated Property—Rights of 


Mort gagee—Parties to Foreclosure Proceedings— 
Title of Purchaser.— A mortgagee of property 
which was confiscated subsequently to the mort- 
gage, and judgment of condemnation had upon it, 
under the laws of the United States, has, notwith- 
standing such judgment of condemnation, a valid 
subsisting mortgage, superior to any estate in the 
mortgaged property acquired by the judgment of 


‘condemnation, or which could be acquired bya 


sale made by virtue thereof; and a decree of fore- 
closure, and a sale under such decree, will carry to 
the purchaser the entire estate in the mortgaged 
premises, provided the necessary parties were 
made to the foreclosure proceedings. Avregno v. 
Schmidt, Sup. Ct. U. 8. Jan. 26, 1885: 5 Sup. Ct. 
Rep. 487. 


. Liability of Grantee of Mortgagor As- 
suming.—A purchaser of mortgaged premises from 
the mortgagor, who assumes payment of the mort- 
gage debt, or who accepts a conveyance reciting 
his assumption of the same with a knowledge of 
such recital, will at once become personally liable 
to the mortgagee for the mortgage indebtedness; 
and he cannot defeat the mortgagee’s right to hold 
him responsible by procuring a release from the 
mortgagor. A promise by one upon a val- 
uable consideration, moving from another to 
pay the debt of that other to a third person, inures 
to the benefit of such third person, and his right to 
maintain an action upon it is vested in him by 
force of the agreement itself. The express assent 
of the beneficiary is not essential to his right to 
avail of its benefits. Bay v. Williams, 8. C. Il. 
Ottawa, Nov. 17, 1884. 





20. MUNICIPAL CORPORATION—Jnjunction to Re- 


strain Erection of Bridge for Railway which wit 
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alter Established Grade of Street.—The defend- 
ant’s purpose to construct along and over the 
southerly 36 feet in width of Third street, in the 
city of St. Paul, a bridge or structure 20 feet high 
above the established grade of the street, across the 
track of the railroad companies, deferdants, with 
ascending approaches at the ends, and to close and 
keep closed to travel, except over the bridge, that 
part of the street between its two ends. Held, that 
this will operate to alter the actual traveled grade 
along that part of the street; and further, that this 
cannot lawfully be done without altering the estab- 
lished grade in the manner provided in the charter 
of the city; and further, that, until the established 
grade is so altered, an owner of a lot injured by the 
change in the actual traveled grade, may have an 
injunction to restrain the acts of defendants pend- 
ing an action for a permanent injunction. Wilkin 
v. City of St. Paul, 8. C. Minn. Feb. 5. 1885; 22 N. 
W. Rep. 249. 


21. PRACTICE IN UNITED StTaTES CouRTS—Jury 
Trial—Error for Court to decide Questions of 
Fact without Waiver of Jury.—Without a waiver 
of the right of trial by jury in a United States Cir- 
cuit Court, by consent of parties, the court errs if 
it substitutes itself for the jury, and passing upon 
the effect of the evidence, finds the facts involved 
in the issues and renders judgment thereon; and 
for such error the judgment will be reversed, and 
the cause remanded for a newtrial. [Following 
Randall v. Baltimore & O. R. Co., 109 U. 8. 478; s. 
c. 8 Sup. Ct. Rep. 322.] Baylis v. Traveler’s Ins. 
Co., Sup. Ct. U. S. Feb. 2, 1885; 5 Sup. Ct. Rep. 


22. PROMMISSORY NOTE—Evidence -Competent to 
Disprove Execution.—A defendant sued upon a 
paper purporting to be his promissory note, may, 
under the general issue, show that after he signed 
the same it was delivered to the plaintiff, the payee, 
for the express purpose of having another sign it 
‘before it should take effect, and that the other 
signature was not procured, and it is error to ex- 
clude evidence to prove such fact. Mosher v. 
Rogers, 8. C. Ill. Ottawa, Nov. 17, 1884. 


-23. PUBLIC LaNnDs—Holder of State Certificate 
of Purchase — Rights of, lost by Delay — 
Rights of Subsequent Bona Fide Pur- 
chaser.—The holder of such certificate of pur- 
chase of State land as entitled him to a deed from 
the State upon its presentation, who has remained 
out of possession and omitted for forty-three 
years, without excuse, to perfect his title by ob- 
taining his deed, cannot be heard, as against a sub- 
sequent occupying purchaser in good faith, and 
for full value from a subsequent grantee of. the 
State to call in question the validity of the deed 
from the State, in an action by such purchaser to 
quiet his title as against the holder of such certifi- 
cate, by showing the recitals of the State’s deed to 
be untrue. Bridenbaugh v. King, 8. C. Ohio, Nov. 
18, 1884; 2 Am. L. J. 289. 


‘24, REMOVAL OF CausE—WMoving Party cannot Ob- 
ject to Jurisdiction of Federal Court.—Upon the 
removal of a cause from a State to a Federal court, 
objection to the jurisdiction of the latter court 
cannot be raised by the party at whose instance the 
removal was effected. Ayers v. Watson, Sup. Ct. 
U. 8., March 2, 1885; 5 Sup. Ct. Rep. 641. 


2%. . Cause Removable after Mistrial.—The 
act of 1866, as codified in Rev. St. § 639, cl. 2, allows 
the petition for removal to be filed “at any time 








before the trial or final hearing of the cause.” This 
language applies to the last and final hearing. A 
mistrial by disagreement of jury does not take 
away the right of removal. Ibid. 


26. STATUTE OF FRAUDS—Contract to Negotiate 
Purchase of Land for One-Half Profits of Re- 
sale.—A and B agreed orally that A should nego- 
tiate for B, the purchase, at a certain price, of a 
piece of land, the price to be paid and title taken 
by B, and that upon a sale the profit should be di- 
vided between them. Held, not within the statute 
of frauds, and that no trust was created. Snyder 
v. Walford, 8. C. Minn., Feb. 5, 1885; 22 N. W. 
Rep. 254. 


27. Evidence— Memorandum.—A memoran- 
dum of the transaction made by A in a book of B, 
in his presence and at his request, is evidence in 
behalf of A against B. Ibid. 


28. STATUTE OF LIMITATIONS—When Commences 
to Runin Favor of Agent who Fails to Remit 
Funds to Principal.—An agent employed to collect 
a debt and to remit the amount collected, after de- 
ducting his charges, is liable to an action by his 
principal for the recovery of the money without 
previous demand, if the agent neglects to make re- 
mittance within a reasonable time after collecting, 
and the statute of limitations then commences to 
run. The fact that the principal did not know 
when the money was collected does not prevent the 
operation of the statute, there being no fraudulent 
concealment of the fact by theagent. Mast v. Kas- 
ton, S.C. Minn. Feb. 5, 1885; 22 N. W. Rep. 253. 


29. Trust—Allowance to Trustee for Taxes and 
Repairs.—On bill to have a trust declared, and the 
holder of real estate compelled to convey the same 
to the complainant as the cestui que trust, it was 
held error in stating an account between the par- 
ties, to reject an item for taxes paid, and a small 
sum for proper repairs on the premises before suit 
brought. Fishbeck v. Gross, S. C. Ill., Ottawa, 
Nov. 17, 1884. 


30. Whether within Statute of Frauds.—A 
husband intending to convey an interest in land to 
his wife, consulted with a friend and his attorney 
in respect thereto, and before leaving this State to 
return home, directed the attorney to prepare a 
deed from him to his wife to be forwarded to him 
for execution. The friend had the attorney make 
him the grantee, and both he and the attorney 
wrote to the grantor, stating such to be for the 
best, and that the grantee would reconvey when 
asked, and in pursuance of such assurance, the 
husband conveyed to his friend instead of his wife, 
who afterward refused to convey tothe wife: Held, 
that the case was not within the Statute of Frauds, 
and that the grantee was a trustee by his own pro- 
curement and fraud. If A was intending to con- 
vey land to C, and B interfered and advised A not 
to convey directly to C, but to convey to him, 
promising if A would do so, he, B, would hold the 
land in trust for C, equity will enforce the trust 
upon the ground that B obtained the title by fraud 
and imposition upon A. But if B had taken no 
measures to procure the conveyance, B’s verbal 
promise to hold the property for C would fall 
within the Statute of Frauds. Fishbeck v. Gross, 
8. C. Ill., Ottawa, Nov. 17, 1884. 








31. WitL—Construction—Land to be Conveyed or 
Divided at Expiration of Particular Estate.— 
Words in a will, directing land to be conveyed to 
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or divided among remainder-men at the expira- 
tion of a particular estate, are to be presumed, un- 
less clearly controlled by other provisions, to re- 
late to the beginning of enjoyment by remainder- 
men, and not to the vesting of the title in them. 
McArthur v. Scott, Sup. Ct. U. 8., March 2, 1885; 
5 Sup. Ct. Rep. 652. 


32. Remainders—Title of Executors.—A tes- 
tator devised lands and personal property to his 
executors and their successors, and their heirs, in 
trust; and directed that the income, until his 
youngest grandchild, who might live to be twenty- 
one years of age, should arrive at that age, should 
be divided equally among the testator’s children, 
or the issue of any child dying, and among the 
grandchildren also as they successively came of 
age; that “after the decease of all my children, and 
when and as soon as the youngest grandchild shall 
arrive at the age of twenty-one years,” the lands 
should be “inherited and equally divided between 
my grandchildren per capita,” in fee, and that “‘in 
like manner” the personal property should “‘at the 
same time be equally divided among my said 
grandchildren, share and share alike, per capita;”’ 
and thatif any grandchild should die before the 
final division, leaving children, they should take 
and receive, per stirpes, the share which their par- 
ent would have been entitled to have and receive 
if then living; and provided that any assignment, 
mortgage or pledge by any grandchild of his share 
should be void, and the executors, in the final divi- 
sion and distribution, should convey and pay to 
the persons entitled under the will. Held, that 
the executors took the legal title in fee, to hold 
until the final division; and that the trusts were 
imposed upon them as executors. Held, also, that 
all the grandchildren took equitable vested remain- 
ders, opening to let in those born after the testa- 
tor’s death, and subject to be divested only as to 
any grandchild who died before the expiration of 
the particular estate, leaving issue, by an execu- 
tory devise over to suchissue. Jbid. 


Ohio Statute of Dec. 17, 1811—Devise 
of Vested Remainder to Grandchildren. —Under 
the statute of Ohio of December 17, 1811, providing 
that no estate in lands “shall be given or granted 
by deed or will to any person or persons, but such 
as are in being, or to the immediate issue or de- 
scendants of such as are in being, at the time of 
making such deed or will,” a devise of a vested re- 
mainder to grandchildren of the testator, with an 
executory devise over of the share of any grand- 
child, who shall have died, leaving children, before 
the coming of age of the youngest grandchild, to 
the children of such deceased grandchild, is valid, 
so far, at least, as concerns the grandchildren, 
though born after the testator’s death. Ibid. 








. Parties to Bill.—All persons interested in 
asuit in equity, and whose rights will be direétly 
affected by the decree, must be made parties to the 
suit, unless they are too numerous, or some of them 
are out of the jurisdiction, or not in being; and in 
every case there must be such parties before the 
court as to insure a fair trial of the issue in behalf 
of all. Ibid. 





. Trustee as Party.—A trustee haying large 
powers over the trust estate, and important duties 
to perform with respect to it, isa necessary party 
to a suit by a stranger to defeat the trust. Ibid. 


. Decree Annulling Probate—Jurisdiction 
of Circuit Court.—A citizen of Ohio devised lands 











in that State to his three executors in fee, in trust, 
to pay the income to his children and grandchildren 
until the youngest grandchild, who should live to 
be twenty-one years of age, should arrive at that 
age, and then to convey the remainder to his grand- 
children in equal shares; and provided that if any 
executor should die, resign, or refuse to act, a new 
executor, to act with the others, should be ap- 
pointed by the court of probate. The will was ad- 
mitted to probate, upon the testimony of the at- 
testing witnesses, under the statute of Ohio of Feb- 
ruary 18, 1831, and three executors were appointed 
and acted as such. Two of them afterwards re- 
signed, and their resignations were accepted by the 
court of probate. A bill in equity to set aside the 
will and annul the probate was then filed, under 
that statute, by one of the children against the ~ 
other children and all the grandchildren then in 
being, alleging that they were the only persons 
specified or interested in the will, and were the only 
heirs and personal representatives of the deceased. 
Those grandchildren being infants, one of the chil- 
dren was appointed guardian ad litem of each. 
The third executor, who was one of the children 
made defendants in their own right, and who was 
not made a party as executor or trustee, and did 
not answer as such, resigned, and the resignation 
was accepted by the court of probate, pending that 
suit, and no other executor, trustee, or adminis- 
trator, with the will annexed, was made a party. 
It was found by a jury that the instrument admit- 
ted to probate was not the testator’s will, and a 
decree was entered setting aside the will and an- 
nulling the probate. Partition was afterwards de- 
creed among the heirs, and they conveyed portions 
of the lands set off to them to purchasers for value, 
and without actual notice of any adverse title. 
Held, that the decree annulling the probate was 
absolutely void, as against grandchildren after- 
wards born, and that they were entitled to recover 
their shares under the will against the heirs and 
purchasers, and might, if the parties were citizens 
of different States, bring their suit in the Circuit 
Court of the United States. Holt v. Lamb, 17 
Ohio St. 374, followed. [Waite, C. J., and Harlan, 
J., dissented. The opinion of the court delivered 
by Mr. Justice Gray is avery elaborate and learned 
opinion. The case is one of very considerable im- 
portance in Ohio. Although some of our readers 
have requested us to publish it in full, we find our- 
selves unable, on account of its length to give more 
than the above syllabus, which we take from the 
report of the case in the Supreme Court Reporter.] 








CORRESPONDENCE. 


A LAST WORD ON AN IRRELEVANT 
QUESTION. 


To the Editor of the Central Law Journal: 


As a subscriber for and reader of the Law JOURNAL 
from its beginning, I feel that I have some right to 
criticize. The point of attack is your remarks, in last 
weeks’ issue, in regard to Gen. Lewis Wallace and the 
battle of Pittsburg Landing. Lawyers certainly ought 
to think judicially, and accordingly ought not to pass 
judgment not warranted by the facts. You certainly 
don’t know the facts about that matter, though you 
must have heard one side of the case. 
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In order to further enlighten you I inclose herewith 
Major Ross’s statement and map published in the In- 
dianapolis Times of March 29, 1885, and Col. Whittle- 
sey’s article recently published in the Cincinnati Com- 
mercial Gazette, re-printedin the Indianapolis Journal 
of yesterday. I trust you will carefully read them 
both. Maj. Ross is a resident of this city, was a brave 
and intelligent staff officer, and his testimony is as re- 
liable as that of any man whatever. Ido not know 
Col. Whittlesey, except that his reputation is high. 
The statements of these gentlemen are supported in 
every particular by Gen. Fred. Kuefler and Gen. Geo. 
F. McGinniss, both of this city, men of entire credibil- 
ity, brave and active soldiers, who despise cowardice 
or slothfulness. You will perceive that Col. Whittlesey 
refers also to Gen. J. A. Strickland and Capt. A. D. 
Ware. 

I have a very great admiration for Gen. Grant and 
also for{[Gen. Sherman. The latter, however, knew 
nothing about Wallace’s conduct in question, except as 
learned at second hand. Both he and Gen. Grant, un- 
questionably, were guilty of a most unmilitary lack of 
preparation and foresight. The result of the battle 
cannot be credited to either of them. It was a stub- 
born contest between the men of the Northwest and 
those of the South, and the gross want of generalship 
must be credited to inexperience, and isto be pardoned 
in view of the subsequent great services of Grant and 
Sherman. 

If I can understand the situation, Gen. Wallace had 
incurred the enmity of the men who surrounded Grant 
because his, Wallace’s, men were splendidly drilled 
and handled at Fort Donelson, and because Wallace’s 
own ambition, bravery and skill were unpleasant to 
them. His men were the very flower of Indiana and 
Ohio soldiers. You speak of his ‘6,000 brave and ex- 
perienced troops.” Sothey were. Why were they put 
in thereserve2 Why did Grant put in his front a lot of 
troops so raw that, as he says in the Century, he 
thought it more important to drill them than to throw 
up earthworks? 

You say: “In Germany, a general who could do no 
better [than Wallace did] would be court-martialled 
and shot.”. You evidently don’t know that Wallace 
begged for a court of inquiry, and never could get 
one. The only reason that one can see why he couldn’t 
is, that those higher in command knew that it would 
not do to let the facts come out, and thereby throw the 
responsibility where it would do harm to all but Wal- 
lace and his brave and eager men. 

A little study of Grant’s Century article and of those 
herewith enclosed, will show that the road Wallace 
took led straight to the right of the army as it stood on 
the morning of the first day’s fight. Gen. Grant does 
not claim that Wallace did not promptly obey his or- 
der, but that he should have taken the longer road 
leading to Pittsburg Landing and the centre of the 
army, and thence to the right of the army! Nor does 
Gen. Grant say that he did not, in his first order, direct 
Wallace to take the “Purdy” road to the right of the 
army. On the other hand, there are a dozen witnesses 
as credible and more disinterested in this matter than 
Grant, who say they saw the written order to advance 
by the Purdy road to the right of the army. 

The fact is, that when Grant in the morning sent his 
first order he did not think his line would be driven 
back three miles before Wallace’s arrival, and so later 
he was obliged to hurry off his second order for Wal- 
lace to countermarch and take the river road; other- 
wise Wallace’s command would have been lost. His 
advance was in sight of the smoke of battle when the 
second order was received. It was also in the rear of 
the rebel army, and had to be countermarched to save 
that little 6,000 from destruction. The whole thing 





was Grant’s blunder. Wallace was guilty of none 
whatever. He is a brave, brilliant, cultivated and sen- 
sitively honorable man, who, unable to get justice from 
a military court that he asked forin vain, has quietly 
left to time and facts his vindication. 
Very truly, 
Indianapolis, March 31, 1885. 


J. M. JUDAH. 


To the Editor of the Central Law Journal: 

We were surprised and extremely grieved by seeing 
the notice, or item rather, in regard to Gen. Lew Wal- 
lace, of this State, published in the CENTRAL Law 
JOURNAL, of March 27th. Gen. Wallace is an old and 
particular friend of ours, and especially of our Mr. 
Rooker, who has known him from childhood and has, 
during all his life, been an intimate personal friend. 
The charge against Gen. Wallace to which you refer in 
regard to his action at the battle of Shiloh, has been 
disproven time and time again. There are no less than 
seven of the best army:men, from this State,who are cog- 
nizant of all the facts in regard to this battle, and they 
all concur in the statement that Gen. Wallace was 
blameless. Gen. Grant, in his article in the Century 
some time since, stating the facts in regard to this mat- 
ter, did not see fit to criticise Gen. Wallace in the 
terms that you have. We have been subscribers - 
to your JOURNAL fora great many years, and were 
very much surprised that a statement which seems to 
be political in its nature, should have crept into your, 
usually, correct and valuable law paper. We do not 
desire to go into the question of Gen. Wallace’s action, 
but knowing him and his family as intimately as we 
do, we write you this that you may look into the mat- 
ter more thoroughly, and, at least, make a fair state- 
ment of this matter. We write you this in the kindli- 
est spirit, and hope you will so receive it. We desire 
to add that no man in Indiana stands any higher than 
Gen. Lew Wallace as a soldier, statesman, as a litera- 
teur, and that, personally, he is beloved by every one 
who has his acquaintance. Yours truly, 

ROOKER & HaTCH. 

Indianapolis, April 6, 1885. 


REMARKS.—April 6, 1885.—We shall, on this anni- 
versary of the battle of Shiloh, take final leave of an 
irrelevant question, which we regret having sprung in 
these columns because its discussion has no proper 
place in a legal journal. We have read carefully the 
newspaper articles sent to us by Mr. Judah. We may 
not know all the facts about this matter as our corres- 
pondent suggests, and we admit that we have heard 
one side of the case. We heard it talked of around the 
camp fires of Hurlburt’s division a hundred times. 
We were in that battle from beginning to end. On the 
left of the Federal line during the first day and on the 
right during the second day. We went over the field 
carefully before and since, not with the eye of a mili- 
tary engineer, but with sufficient attention to know its 
general features. We also know enough of the situa- 
tion of Crump’s Landing, and the geography of the 
surrounding country to know that Major Ross’s map 
is somewhat inaccurate. That map represents the march 
of Wallace on the first day as nearly due South, where- 
as unless we are much mistaken it was more nearly 
Southwest. There is here, asin most cases of this kind, 
an unfortunate question of recollection between the 
General sending and the General receiving the order. 
But if the statement of Major Ross above alluded to, is 
true, the following things happened: 1. The battle be- 
gan before some of the troops of Sherman’s division 
were out of their beds; and some of them were, in fact, 
killed in theirtents before they had gotten their clothes 
on. Wallace could hearthe sound of the battle, and he 
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therefore knew early in the morning that a gen- 
eral attack had been made upon Grant’s army. 
2. Before 8:30 he received an order from Gen. 
Grant in person to hold his division in readi- 
ness. 3. About 11:30 he received a written order 
from Gen. Grant, conveyed by Captain Baxter, to 
join Sherman’s right on the Purdy road at right 
angles with the river, and then act to as circum- 
stances should dictate, Baxter atthe same time report- 
ing that the battle was progressing favorably to Grant. 
This order did not direct him, as Mr. Judah states, 
to advance by the Purdy road. The most that has been 
claimed for General Wallace is, thatit did not direct 
him by what road to advance. 4. That before execut- 
ing this order, he allowed his men time to eat their 
dinners! What would have been the judgment of his- 
tory upon Grouchy if he had received the order which 
Napoleon sent to him from the field of Waterloo, and 
then, instead of hastening to execute it, had first al- 
lowed his men time to eat their dinners. We, who at 
that hour were receiving the repeated onsets of the 
Confederate line, had little thought of our dinners. 5. 
Knowing that the distance from the real battle to 
where he then was in person at Stony Lonesome was 
nearly ten miles by the route which Captain Baxter 
had taken to bring the message, and that the informa- 
tion which Captain Baxter volunteered to give when 
he delivered it that Grant was at that time driving 
them, was necessarily nearly two hours old, he finally, 
after his men got through eating their dinners, put 
them in march towards the right flank of Sherman’s 
division, as it was in the morning, on the Purdy road. 
During the hours when Captain Baxter had been 
bringing this order, and during the further stretch of 
time, while Wallace’s troops had been eating their din- 
ners, the troops of Sherman -and McClernand were 
driven toward the river at all points, and shells from 
the Confederate batteries were falling about Pitts- 
burg Landing. Now, in this state of things, Gen. 
Wallace, instead of attempting to join Grant’s army at 
its base, as he should have done, plodded off toward 
what had been the right of Gen. Sherman’s camp in 
the morning, without, as it must seem, ever listening 
to the sounds of the battle. Those seunds, moving 
nearer and nearer toward the Tennessee River, would 
have told any general that had an ear, that Gen. Wal- 
lace, instead of marching toward the battle, was 
marching away from it. But he kept on marching un- 
til, according to the statement of his defenders, he 
found himself, not to the right of the Federal army, 
but in the rear of the Confederate army. In other 
words, without sending forward scouts to ascertain 
what was going on in the direction in which he was 
marching, he groped along through the woods like a 
man both blind and deaf, and, if it had not been for 
the order delivered by Col. Rowley to countermarch 
and to get his division into action by way of the river 
road, he would have continued to grope along until his 
division, discovered by the Confederate generals, 
would have been cut off, dispersed or captured. 

Aside from this, it must be saidthat there is one 
supreme duty which every commander of an outlying 
body of troops owes to his comrades and to his coun- 
try, and that is, to march toward the sound of a gen- 
eral engagement, unless positive orders, or imperative 
considerations, dictate the contrary. Dessaix so 
marched at Marengo, and changed a signal defeat into 
a glorious victory. Grouchy did not so march at 
Waterloo, though his generals begged him to doso 
with tears in their eyes; and the Old Guard sank into 
the earth, and the clock of history was turned back 
fifty years. Gen. Wallace did not so march at Shiloh. 
He knew that Gen. Grant was fighting a battle in the 
woods several miles away, the circumstances of which 





were changing almost every minute; he did not know 
whether Grant was alive or dead at any point 
of time; he did not know that messengers may not 
have been sent to him and intercepted. In fact, he 
knew nothing; he tried to find out nothing, and he did 
almost nothing. He contented himself with a techni- 
cal obedience of orders, as the Confederate General 
Ewell did at the first battle of Bull Run. In doing 
this, he saved himself from punishment by a court- 
martial, but he did not entitle himself to exoneration 
by history. The fact that he did not get the court of 
inquiry which he demanded does not change historical 
facts or entitle him to exoneration in the publie judg- 
ment. The reason why he did not get such an inquiry 
is well known: It would have opened up the whole his- 
tory of the battle, and would have led to conclusions dis- 
creditable in the extreme to Gen. Grant. It would have 
shown that Grant’s troops had never been encamped in 
order of battle; that Grant had never made any pre- 
parations to resist an attack; that a great army had as- 
sembled within twenty miles of him, had marched for 
three days in the direction of his camps, and had taken 
up its positions for battle so near to him that the voices 
of his pickets could be heard by them,—all of which 
was unknown to him or to his generals; and that his 
soldiers had been attacked at dawn of day in their 
beds. It should be added that the negligence of Gen. 
Grant in allowing his army to be surprised and the 
tardiness of Gen. Wallace in getting his division into 
action, were equalled, if not surpassed, by the unac- 
countable conduct of Gen. Beauregard in failing, after 
five o’clock of the first day’s battle, to complete the 
victory which his army had already won. There were 
not 4,000 Federal troopsin line. All the rest were 
pulverized and dispirited rabble. Whatis supposed 
to have been the final Confederate attack on the left of 
the Federal line, which received the fire of the gun- 
boats, was the attack of a few regiments only. No 
general attack was ever made after the Federal troops 
had been driven back to the bluff at Pittsburg Land- 
ing. And every Federal soldier who stood in that 
last forlorn line of Grant’s army, less than haif a mile 
in length, knows that the statemert of Col. Johnston 
in the Century is proximately true, that the Federal 
army could not have withstood for five minutes the 
united advance of the Confederate line. There is room 
for the conclusion that Divine Providence had made 
General Beauregard an instrument for preserving to 
us the glorious country which we now enjoy—united, 
prosperous and all free !—[Eb. 
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THE Law QUARTERLY REVIEW.—Edited by Freder- 
ick Pollock, M.A., LL.D., weg ¢ Professor of Ju- 
risprudence in the University of Oxford; Professor of 
Common Law in the Inns of Court. London: Stevens 
& Sons, 119, Chancery Lane, W. C 
This is a new venture in legal journalism, and one 

which is certainly worthy of patronage by the legal 

profession in America, because of the very low price at 
which it is furnished to American readers. Its list of 
contributors embraces the names of men distinguished 
in the legal profession, of whom the learned editor and 

Mr. Justice Stephen are well known on this side of the 

water through their legal writings. One gets an im- 

pression from looking through it, that the intellectual 

pabulum which it affords is too heavy for the ordinary 
lawyer. It is a high class periodical, designed for high 
class men who have plenty of high class leisure. Un- 
fortunately, there are not many such men, especially 
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in America; and therefore, cheap as this publication 
is, we are sorry that we have not very sanguine antic- 
ipations of its success. By the way, what has become 
of our old friend the Law Magazine and Review? 








JETSAM AND FLOTSAM. 





THE POLE WHICH TAKES THE PERSIMMONS—The 
following is an extract from the “judgment” rendered 
in the District Court for the Southern District of 
Washington Territory, ina recent case in admiralty. 
As an orator, it must be acknowledged that the judge 
who rendered it carries the long pole that takes the 
persimmons: 

“For the respondent in this case stand arrayed as 
witnesses, master, officers and practically all but one of 
the crew; forthe libellant appears himself alone. With 
exhaustive and admirable ingenuity and wonderful 
skill the advocate for the libellant has, in argument, 
so marshaled and manceuvred the testimony as to make 
the hearing take the aspect of a pageant of victory for 
his client, with all the opposers dragged in shame be- 
hind the triumphal car. Greatly interested, I have, 
since the hearing, gone over all the evidence with min- 
uteness and painstaking care; I have discussed and 
analyzed the story of every witness, and compared his 
statements with that of every other; I have noted 
every discrepancy and given it that weight to which it 
seemed justly entitled, and I am come to a settled con- 
clusion as to the facts. It is the glory of a Court to 
give a patient ear to every suppliant; to shield every 
unprotected one from the arrogant assault of numbers; 
to rescue the victim of artful, powerful conspiracy, 
and to cut the meshes of falsehood that the truth may 
fly free. Cases have arisen, cases will and must arise, 
where the numerical disparity of witnesses, on the one 
side and the other, isas great or greater thanin this 
case, and yet where the righteous decision must be in 
favor of the minority, even though that minority be 
but a single witness, such a decision is very possible. 
Every mass of false testimony, like Satan’s kingdom, 
is divided against itself, and when a well aimed stone 
of truth is thrown into it, then straightway, like the 
fabled offspring of the dragon’s teeth, each part de- 
stroys its fellow. But the case at bar is not sucha 
case.” 


CONTINUANCE ON THE GROUND OF SURPRISE.—A 
well-known lawyer had a case in court the other day, 
in which he was for the complainant, claiming damages 
for a railway accident. He had three witnesses to his 
version of the story and he anticipated a sweeping ver- 
dict. His case was, that through some obstructions 
placed upon the track in the dark night, through the 
carelessness of the defendants, his client had met with 
severe injuries. “He called, in a most assured tone for 
his first witness. To his dismay this individual swore 
that it was bright moonlight andithat everything on 
the track was visible. He withdrew him suddenly. 
Witness No. 2 was relied upon to controvert the first 
statement. He declared that the whole neighborhood 
was lit by the electric light, besides the moon. With 
decreasing assurance the lawyer called the third. He 
swore that it was daylight. Then the dazed atttorney 
rose. “I move, your honor, for a continuation of this 
ease on the ground of surprise!” “I grant it,” said 
the judge, while a roar of laughter rose all round.— 
Last Year’s Bird’s Nest. 


Don’T BELIEVE IN BRIBERY.—They don’t believe in 
bribery in California; but the people thereaway appre- 





ciate a favor when one is forced upon them. In a case 
in court in San Francisco, one of the parties in interest 
artlessly acknowledged that he was so pleased with an 
expert’s testimony that he presented the expert with 
$500. Only gratitude, it will be seen; whichis very 
different from bribery.—Boston Transcript. 


PRAYING ON THE SIDEWALK.—The Salvation Army 
people and other eccentric exhorters can get a grain of 
comfort from a decision just rendered in the Supreme 
Courtin Brooklyn. Judge Bartlett holds that the fact 
of a man’s praying on the sidewalk and in liquor-sa- 
loons is not a proof that he is insane. It is safe to say 
that the decision will be affirmed on appeal.—N. Y. 
Tribune. 


ADOPTION OF AMERICAN CHILD BY CHINESE MAN 
AND WIFE.—Judge Prendergrast of the County Court 
for Cook County, Ill, denied the petition of Dong 
Tong and wife, natives of China, for leave to adopt 
Philip Brown, a minor, and the son of needy parents. 
The mother of the boy, who had the sole legal custody 
of him, consented to the adoption; but the Court re- 
fused to grant its consent on the ground that the ul- 
timate welfare of the child would not be enhanced by 
such an adoption. Itis believed that this is the first 
case of the kind that has arisen in this country. 


EGo ET REX Mevus.—Lord Blackburn delivers him- 
self of this sentiment, though not quite in the same 
words, when he says, in Bowen v. Lewis, L. R. 9 App. 
Ca. 912: “I wish to point out, more distinctly than I 
could do before, what is the only point on which I 
think there isa difference,in opinion between me and 
the Lord Chancellor, and why I still think the judg- 
ment should be affirmed.”—Canadian Law Times. 


THE TEMPLE CHURCH.—A second service to com- 
memorate the 700th anniversary of the consecration of 
the Temple Church by Heraclius, Patriarch of Jeru- 
salem, was held last Sunday. A large congregation, 
including many members of the societies of the Middle 
and Inner Temple, was present. The prayers were 
read by the Rey. Alfred Ainger; the choral part of the 
service was rendered by the choir, under the direction 
of Dr. E. J. Hopkins, the organist. The anthem per- 
formed was ‘Hear my Prayer,’? Mendelssohn.—Law 
Times (London). 


CHARLES D. DRAKE, Chief Justice of the Court of 
Claims, resigned in time for Arthur to appoint him a 
Republican successor, and draw full pay for himself 
on the retired list. He was once famous in Missouri 
as the author of the “Drake Constitution,” and as sen- 
ator at the same time with Carl Schurz. In his last 
speech in the Senate, he spoke of the fame of the two 
Charles’—himself and Schurz. And now comes the 
CENTRAL LAW JOURNAL, published at his old home in 
St. Louis, and speaks of him as one Francis D. Drake! 
Such is fame.—Advance (St. Louis). He ought to feel 
honored that we got. him confused with the great navi- 
gator of the same name.—[Eb. C. L. J. 








